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Commonwealth v. Griffith, 19 Mass. 11; 2 Pick. 22 (1823), is a case in which the supreme
court of Massachusetts had to decide whether the Fugitive Slave Law of 1793 violated the
search and seizure provisions of the Fourth Amendment.
Camillus Griffith had assaulted a former slave named Randolph who had escaped several
years before from Virginia. Randolph was now being reclaimed by Mason, who had
commissioned Griffith to recapture him. Chief Justice Isaac Parker issued a decision for the
Massachusetts Court holding that the Fugitive Slave Law, adopted by the second Congress to
enforce the provision in Article I V, Section 2, of the U.S. Constitution (generally called the
fugitive slave clause), had been authorized by the U.S. Constitution. Parker acknowledged
that Griffith did not have a sealed letter granting him permission to recapture a slave but
noted that “[a] common letter or a parol [verbal] authority” was sufficient in such cases and
Griffith's authority had been attested to by a “scrawl,” presumably a written signature. The
issue boiled down to whether the Fugitive Slave Law of 1793 was constitutional. Parker
observed that the U.S. Constitution “was a compact by which all are bound” and that it
applied both to free and slave states. Perhaps to exonerate those who had adopted the
Constitution, Parker noted that “[s]lavery would still have continued if no constitution had
been made.”
The Constitution vested Congress with the authority to prescribe how slaves would be
recaptured. Parker answered complaints that the fugitive slave clause violated the search and
seizure provisions of the Fourth Amendment by observing that “[i]t is very obvious that slaves
are not parties to the constitution, and the amendment has relation to the parties.” The U.S.
Constitution did not require that slave recaptures follow the letter of state law. Should an
agent seize a freeman, “this would be attended with mischievous consequences to the person
making the seizure, and a habeas corpus would lie to obtain the release of the person
seized.” In this case, Griffith was discharged from state custody.
Justice George Thatcher issued a dissent, acknowledging that slave states could within their
own jurisdictions seize individuals without warrants but saying that he thought that they had
to follow the laws of the state in which they sought to make such a recapture. He objected to
language saying that Randolph had been a slave, since the state of Massachusetts no longer
recognized this condition.
The ratification of the Thirteenth Amendment in 1865 effectively repealed the fugitive slave
clause and accompanying legislation, although it took the Fourteenth Amendment to
eliminate restrictive Black Codes that some Southern states adopted in the aftermath of the
Thirteenth Amendment.
JohnR.Vile
http://dx.doi.org/10.4135/9781452234243.n170
See also
Constitutional Convention of 1787
Reconstruction Debates.
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Slavery Cases II

Excerpt from The Liberator Vol. 24, Issue 27, July 7, 1854, p.106
BOSTON, JULY 6, 1854
On the Fourth of July, (Tuesday last,) was of almost unprecedented numbers and great unanimity
and enthusiasm. The only drawback on the entire enjoyment of the day arose from the heat of the
weather, which was extreme.
As soon as the several trains of railroad cars from Boston, Milford, and Worcester had set down
their crowded companies, and the numerous carriages from the surrounding towns had brought
their large addition to the number, the meeting was called to order, and the following
organization speedily agree to. WILLIAM LLOYD GARRISON was elected President of the
day. FRANCIS JACKSON, of Boston, WILLIAM WHITING, of Concord, EFFINGHAM L.
CAPRON, of Worcester, Mrs. Dora M. Taft, of Framingham, CHARLES L. REMOND, of
Salem, JOHN PIERPONT, of Medford, CHARLES D. HOVEY, of Gloucester, JONATHAN
BUFFUM, of Lynn, ASA CUTLER, of Connecticut,, and ANDREW T. Foss, of New
Hampshire, Samuel May, Jr., of Leicester, Wm. H. Fish, of Milford, and R.F. Wallcut, of
Boston, were chosen.
Abbey Kelly Foster, Ebenezer D. Draper, Lewis Ford, Mrs. Olds, (of Ohio,) Lucy Stone, and
Nathaniel B. Spooner, were chosen the Finance Committee.
The platform had upon it several mottoes, “Virginia,” decorated with the ribbons and insignia of
triumph, and “Redeem Massachusetts” hung with the crape of servitude, while above them were
two white flags bordered with black, bearing the names of “Nebraska” and “Kansas.” The
American flag hung above the platform, Union down, draped in black.
Mr. Garrison read appropriate passages of Scripture, and an anti-slavery hymn was sung by the
whole assembly. Then Dr. Henry O. Stone, in a brief and appropriate speech, welcomed those
present to the town, to that beautiful grove, and to the duties and high privileges of the cause they
had espoused. He alluded to the mottoes and insignia on the platform, representing
Massachusetts as chained to Virginia by links of cotton, and crouching under the slave whip of
the latter; and concluded by inviting all discontented with the present position of affairs to stand
on the anti-slavery platform.
The President of the day (Mr. Garrison) then addressed the vast assembly as follows:–
FRIENDS OF FREEDOM AND HUMANITY:
The history of mankind is a record of the saddest mistakes, the wildest aberrations, the most
melancholy inconsistencies, the bloodiest crimes,– mingled with much that is beautiful and good,
honorable and just, wise and progressive. Whatever may be the inherent faculties and powers,
the future elevation and development, the absolute or possible destiny of our race, whether in the
lapse of ages on earth, or in the sublime career of an immortal existence, (and to these no limit
may be set, short of infinity itself,) still, a retrospect of the past, and an intelligent view of the
present condition of the world demonstrate the universal prevalence of ignorance, superstition,
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misrule and oppression. I will not stop to inquire whether the scriptural and theological account
of the origin of man is worthy of literal credence – that he was created pure and perfect by his
Maker, but in an evil hour, yielding to temptation, fell into the abyss of total depravity, involving
his posterity in one common ruin; or whether, instead of being made a little lower than the
angles, he was made, (according to certain philosophical and scientific deductions) a little higher
than the brute, but with a nature susceptible of the largest growth, and has been slowly but
steadily advancing in knowledge and virtue. Enough that, from the earliest period assigned to the
appearance of man upon earth, to the present hour, he has been groping in the dark, ignorant of
his nature, careless of his destiny, at war with his brother, and distrustful of God. Enough that,
six thousand years after the advent of Christ, of the thousand millions of people occupying our
globe, a vast majority are ground down to the dust; without education or moral culture, destitute
of necessary food, clothing and shelter; victimized to institutions, hierarchies, governments,
autocracies; ruled by rods of iron in the hands of tyrants and usurpers; low in intellect, lower yet
in morals; religiously besotted and deceived; incapable of recognizing among themselves a
common brotherhood; divided and subdivided into numberless hostile races, tribes, sects, parties
and clans, glorifying God neither in their bodies nor spirits, which are his. Enough that no
country is happy, no people are free; that no absolute, unchangeable, just and loving God is
accepted or comprehended; that every established form of religion is not only hollow and
worthless, but inimical to progress and reform; that every existing government is essentially
despotic in principle, hostile to freedom of thought and speech, proscriptive of conscience,
reckless of the general welfare; that, as yet, the condition of a true, manly life is persecution,
ostracism, martyrdom, in some form or other, so that “he that departeth from evil maketh himself
a prey.”
This only shows how much remains to be done for mankind, – not that we ought to despair; what
scope there is for individual heroism, self-sacrifice, benevolent activity and effort, – not that
there is no hope.
To-day, we are called to celebrate the seventy-eighth anniversary of American Independence. In
what spirit? With what purpose? To what end? Confining our attention exclusively to the fact,
that, on the 4th of July, 1776, it was boldly declared to the world by our revolutionary sires, “selfevident truths, and all men are created equal – that they are endowed by their Creator with
certain inalienable rights – that among these are life, liberty, and the pursuit of happiness” – we
have abundant reason for exultation, gratitude, thanksgiving. This was the greatest political event
in the annals of time. It was the abolition of all caste, the suppression of all aristocracy, the
extinction of all despotism, the full and complete inauguration of individual sovereignty as
paramount to whatever in law or in government is detrimental to life or liberty. It was not a
declaration of equality of property, bodily strength or beauty, intellectual or moral development,
industrial or inventive powers, but equality of RIGHTS – not of one race, but of all races. In it
was included every human being – the most benighted as well as the most enlightened, the most
degraded as well as the most elevated, the most helpless as well as the most powerful. As the
atmosphere was made for lungs for all, the light of the sun for the eyes of all, the firm-set earth
for the abode of all, so these rights were given to all, alike sacred and inalienable. They
constitute the character and shield, the crown and glory of human existence, divested of which, it
is folly talk of human obligations and duties – of immortality and eternal life.
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The conservatives of our times, who, to-day, are making the most ostentatious demonstrations of
their veneration for the Declaration for 1776, are filled with distress and horror at the thought of
“radicalism,” either in Church or State. Blind, selfish, besotted idolators of the past! If that
Declaration is worthy of your homage, then you are committed in principle to the most radical
political instrument in the world; by which outlawry is pronounced against every oppressive
government, and therefore against every existing government on the face of the earth, for they
are all oppressive. In its denunciation of injustice and tyranny, in its vindication of human
equality and freedom, that Declaration is not American, but universal – not geographical, but
world-wide. To that extent it is to be maintained in England, as against the throne and an
hereditary aristocracy, and to the subversion of both; in France, as against its perfidious
Emperor, and to the establishment, “Liberty, Equality, Fraternity,” in their broadest signification;
in Italy, as against the Pope spiritual and the Pope temporal, to his utter overthrow; in Austria
and Russia, as against those twin-monsters of absolutism, Francis Joseph and the Czar, to their
eternal dethronement; and in America, as against a blood-cemented Union and a slave-holding
and slave-hunting government, to their utter annihilation. Yes, the Declaration of 1776 severs all
chains, subverts all dynasties, abrogates all unjust governments. Its practical enforcement will be
the redemption of the world. Every man who accepts it as his creed is pledged, as by a solemn
oath to God, to oppose whatever stands in the way of its accomplishment, whether at home or
abroad; and if he prove false to it in the trial hour, he is an apostate and traitor of the first rank.
Judged by it, every slaveholder is a kidnapper; every slave-hunter, a monster; every defender or
apologist of slavery, the enemy of all mankind.
Where is our Declaration to be proclaimed? Wherever a human being is groaning in bondage!
On all the gory plantations of our own land! Throughout England, Scotland, Ireland! All over the
broad continent of Europe! To the utmost verge of Asia and Africa! Among all peoples, all
religions, all tongues! When is it to be proclaimed? Now, at all times, and ever
uncompromisingly! Talk not of the unfitness of any people, or of any country, to be free! If
despotism has made them unfit for freedom, then freedom will make them unfit for despotism;
therefore give them freedom. All mankind are prepared for justice, all desire to be free. Shall
tyrants talk of educating their victims to the point of subverting their own reign, or of a bloody
rebellion against it? Are they friends or enemies of the people? Shall slaveholders and slavebreeders determine the fitness of their slaves for liberty?
But where can our Declaration be proclaimed, and faithfully applied to men and governments,
without subjecting the enforcer of it to ridicule, odium, persecution, imprisonment, martyrdom,
or lynch law? Begin at home. How many really believe in its truthfulness and rationality here at
the North? How many are prepared to denounce the hideous crime of slave-holding as a sin
against God? How many are avowed abolitionists? And what is an abolitionist but a sincere
believer in the Declaration of ’76? How many are at a loss to discover reasons, and frame
excuses, and multiply defences, for the conduct of the slaveholders, against its impeachment by
the friends of the slave? What has been the history of the anti-slavery struggle at the North for
the last twenty-five years, but a history of the personal defamation and ostracism of its
advocates, religiously, politically, socially? Have they not been ranked amongst the vilest of the
vile, the most dangerous members of the community, heretics and infidels of the most malignant
type, filled with the spirit of sedition and all unrighteousness? Have they not been “in much
patience, in afflictions, in necessities, in distresses, in stripes, in imprisonments, in tumults, in
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labors, in watchings, in fastings – as deceivers, and yet true; as unknown, and yet well known; as
dying, and behold they live; as chastened, and not killed; as sorrowful, yet always rejoicing; as
having nothing, and yet possessing all things” ? What has been their treatment at the hands of the
Northern church? Excision, ejectment, malignant persecution, utter condemnation. How have
they been characterized by the Northern clergy? As disorganiziers, schismatics, intent on
subverting the church of Christ. In what manner have they been described by the Northern press?
As those who ought to receive no toleration, anarchists, traitors, and the like! All this at the
North, even to this day.
At the South, who can safely avow his belief in the inalienable rights of man, irrespective of
complexional caste? What man dare openly tell the slave that he has a God-given right to his
freedom at any moment? What of the Southern church? “A cage of unclean birds and the
synagogue of Satan.’ What of the Southern clergy? Vindicating slavery as a divine institution,
and branding abolitionism as of the devil. What of the Southern press? Infernal in its spirit and
language toward all such as avow their hostility to slavery, and eager to hand them over to the
tender mercies of the mob.
The result is, that, whether at the North or the South, a straight-forward, manly, inflexible
adherence to the Declaration of Independence is attended with great personal discomfort, loss of
social position, political prescription, and religious excommunication; to which is superadded at
the South, the infliction of lynch law, either by compelling the friend of impartial liberty to seek
safety in flight, or subjecting him to a coat of tar and feathers, or thrusting him into prison, or
hanging him summarily by the neck, or shooting him with a revolver.
I know not to what extent freedom of speech may be indulged in England against the
government, but I know that no radical opponent of that government, but I know that no radical
opponent of that government can hope to maintain a good reputation, or to thrive in business, or
to reach political eminence, or to sustain a Christian character, or to escape governmental
persecution, if he be faithful to his convictions, efficient in his actions, and indomitable in his
purposes. I know that even a limited monarchy is maintained at the expense of human rights, and
is more than humanity can bear. I know that an hereditary aristocracy is next to ‘the king’s evil,’
preposterous in its pretensions, corrupting in its influences, extortionate in its claims, and antirepublican in spirit and by position. I know that the union of Church and State – an established
religion – is what no people can tolerate, and be free; is the clearest evidence of a want of
religious vitality; is a fraud upon the understanding and an insult to the moral sense of mankind;
is the most impious of shams, and the most criminal of alliances. Success, then, to revolution in
the United States; success to it in England; success to it in all land; effected for the good of all,
by modes and methods conformable to justice and humanity, by such weapons as tyrants never
yet wielded!
What the freedom of continental Europe is, I need not depict at length. It is the freedom of a
perfidious and high-handed usurpation, in the person of Louis Napoleon; the freedom of the
soul-withering superstition, in the person of Pope Pius Ninth; the freedom of a bloody despotism,
in the person of Francis Joseph; the freedom of an iron autocracy, in the person of the Czar. No
people are visible. I do not see a man, erect and indomitable, from the Seine to the Black Sea,
from Paris to Constantinople. I see tyrants who rule, and the masses who submit. Not a free
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school, independent of the government, exists. Every press is in chains. Free speech is a luxury
in which none dare to indulge. The bayonet is the symbol of order, and governmental spies
constitute the only popular audience. There may be a volcano beneath the surface, silently at
work, and ere long destined to burst forth with terrific force; but, at present, the reign of tyranny
is as absolute as fate, and the extinction of the people complete. This tells the story of American
influence upon the liberties of the world. We have proved recreant to our own faith, false to our
own standard, treacherous to the trust committed to our hands; so that, instead of helping to
extend the blessings of freedom, we have mightily served the cause of tyranny throughout the
world. Our flag is red with the blood of our slaves, and marked by their stripes. The bondage
which can obtain no foothold on European soil, is our ‘peculiar institution,’ and its extension and
perpetuity are the only subjects of governmental solicitude.
Since the war of the Revolution was declared, we have grown in population from three millions
to twenty-five millions. This is an unparalleled growth. But a Republic is not made by a teeming
population, else Russia and China might claim to be Republics. Our territorial lines reach from
the Atlantic to the Pacific. But extent of territory is not the true criterion of national attainment.
The land is filled with material prosperity: we are better fed, better clad, better abeltered, than
any other people. But great riches and general prosperity may exist with little virtue and small
love of liberty, the circumstances being adventitious, and the time of suffering only deferred, not
transcended. The love of gain is our most striking characteristic. It is proverbial that ‘the
almighty dollar’ is the object of popular worship. We are proud of our ships, our commerce, our
manufacturers, and talk of ‘our manifest destiny’ to annex, conquer or crush whatever stands in
our way to universal empire. But to this nation, the language of the prophet is strictly and
fearfully applicable:– ‘The pride of thine heart hath deceived thee, thou whose habitation is high;
that saith in thine heart, Who shall bring me down to the ground? Though thou exalt thyself as
the eagle, and though thou set thy nest among the stars, thence will I bring thee down, saith the
Lord. For thy violence against thy brother Jacob, shame shall cover thee, and thou shalt be cut
off for ever. * * * Art thou better than populous No, that was situate among the rivers, that had
the waters round about it, whose rampart was the sea, and her wall from the sea? Ethiopia and
Egypt were her strength, and it was infinite; Put and Lubim were her helpers. Yet was she carried
away, she went into captivity : her young children were dashed to pieces at the top of all the
streets; and they cast lots for her honorable men, and all her great men were bound in chains.’

‘What constitutes a State.
Not high-raised battlement or labored mound,
Thick wall or moated gate:
Nor cities proud, with spires and turrents crowned.
Not bays and broad-armed ports,
Where, laughing at the storm, rich navies ride;
Garrison 5

Not starred and spangled courts,
Where low-bred baseness wafts perfume to pride.
No: MEN, high-minded MEN,
With powers as far above dull brutes endued
In forest, brake or den,
As beasts excel cold rocks and brambles rude;
MEN who their duties know,
But know their rights, and, knowing, dare maintain,
Prevent the long-aimed blow,
And crush the tyrant while they rend the chain:
These constitute a State’

Alas! our greed is insatiable, our rapacity boundless, our disregard of justice profligate to the last
degree. We have degenerated in regard to our reverence for the higher law of God, for what is
morally obligatory, for the cause of liberty. Theoretically, the government is of the people, and
for their good, but in fact, it is in the hands of party demagogues, who cajole and flatter, entreat
and threaten, lie and deceive, and who are themselves the tools and vassals of the Slave Power,
ready to do its bidding, no matter what the crime or the peril may be. The forms of a republic are
yet left to us, but corruption is general, and mal-administration the order of the day.
Constitutional restrains are as cob-webs : the representatives are the betrayers of the people; the
most high-handed acts of usurpation are submitted to with slavish servility; the revenues of the
government are turned against popular liberty, and wielded to one end – the security of slave
property and the acquisition of slave territory. The condition required of every man holding
office under the government is a ready acquiescence in whatever the Slave Power may dictate.
He must consent to have every feeling of humanity, every sentiment of justice, ‘crushed out’ of
his heart, or for him there is neither place nor profit. The sentiments of Washington, Patrick
Henry, Thomas Jefferson, adverse to slavery, are now branded as the wildest fallacies, and
punished the most dangerous heresies. On the floor of the American Senate, the Declaration of
Independence has been scouted as a tissue of lies and absurdities!!! A proposition has also been
presented to that body, to recall from the African coast our naval force, located there to suppress
the piratical slave traffic, and as preliminary to the opening of that traffic as a part of the
legitimate commerce of the United States! The boldest and most astounding plans are openly
avowed for the unlimited annexation of foreign territory for slaveholding purposes. Cuba, Hayti,
Mexico, South America, Brazil, the Sandwich Island, &c. &c., all are designed for ultimate
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absorption by the Slave Power, which scorns the moral sentiment of the world, and defies the
retribution of Heaven.
Such is our condition, such are our prospects, as a people, on the 4th of July, 1854!
Mr. Garrison said he should no proceed to perform an action which would be the testimony of
his own soul to all present, of the estimation in which he held the pro-slavery laws and deeds of
the nation. Producing a copy of the Fugitive Slave Law, he set fire to it, and it burnt to ashes.
Using an old and well-known phrase, he said, ‘And let all the people say, Amen;’ and a
unanimous cheer and shout of ‘Amen’ burst from the vast audience. In like manner, Mr. Garrison
burned the decision of Edward G. Loring in the case of Anthony Burns, and the late charge of
Judge Benjamin R. Curtis to the United States Grand Jury in reference to the ‘treasonable’
assault upon the Court House for the rescue of the fugitive – the multitude ratifying the fiery
immolation with shouts of applause. Then holding up the U.S. Constitution, branded it as the
source and parent of all the other atrocities, – ‘a covenant with death, and an agreement with
hell,’ – and consumed it to ashes on the spot, exclaiming, ‘So perish all compromises with
tyranny! And let all the people say, Amen!’ A tremendous shout of ‘Amen!’ went up to heaven
in ratification of the deed, mingled with a few hisses and wrathful exclamations from some who
were evidently in a rowdyish state of mind, but who were at once cowed by the popular feeling.
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Gilded Age II

V. E q u ali t y

the means of living, or any material right essential to
the enjoyment of life, at the mere will of another,
seems to be intolerable in any country where freedom
prevails, as being the essence of slavery itself.
...
In the present cases, we are not obliged to reason
from the probable to the actual, and pass upon the validity of the ordinances complained of, as tried merely
by the opportunities which their terms afford, of unequal and unjust discrimination in their administration; for the cases present the ordinances in actual
operation, and the facts shown establish an administration directed so exclusively against a particular class
of persons as to warrant and require the conclusion
that, whatever may have been the intent of the ordinances as adopted, they are applied by the public authorities charged with their administration, and thus
representing the state itself, with a mind so unequal
and oppressive as to amount to a practical denial by the
state of that equal protection of the laws which is secured to the petitioners, as to all other persons, by the
broad and benign provisions of the fourteenth amendment to the constitution of the United States. Though
the law itself be fair on its face, and impartial in appearance, yet, if it is applied and administered by
public authority with an evil eye and an unequal hand,
so as practically to make unjust and illegal discriminations between persons in similar circumstances, material to their rights, the denial of equal justice is still
within the prohibition of the constitution. . . .

B. Race
The promise of Reconstruction collapsed during the Republican Era. The federal government provided some
protection for voting rights during the 1880s, but a coalition of Democrats and Republicans that was more interested in business first defeated proposals to strengthen
voting rights and then in 1893 repealed several important Reconstruction measures aimed at securing racial
equality in the South. Emboldened, Southerners held
constitutional conventions that enshrined white supremacy in the form of racial segregation as the fundamental law of the land. The Supreme Court in the first
part of the Republican Era supported these efforts. The
justices in Plessy v. Ferguson (1896) sustained a local law
that segregated train passengers by race, in Williams v.
Mississippi (1898) refused to look at the racial motivations underlying the adoption of constitutional rules

Chapter 7 The Republican Era

disadvantaging African-Americans, and in Giles v. Harris
(1903) conceded that courts could do little when
Southerners denied the ballot to persons of color.
Defenders of Jim Crow often justified their racebased decision making by differentiating between
what they claimed were natural distinctions among the
races and inappropriate acts of discrimination against
particular races. Constitutional decision makers insisted that racial discriminations violated the Fourteenth Amendment. When declaring unconstitutional
a law prohibiting persons of color from sitting on juries,
the Supreme Court in Strauder v. West Virginia (1879) asserted that the post–Civil War Constitution required
that the law in the States shall be the same for the
black as for the white; that all persons, whether colored or white, shall stand equal before the laws of
the States, and, in regard to the colored race, for
whose protection the amendment was primarily
designed, that no discrimination shall be made
against them by law because of their color[.] The
words of the amendment, it is true, are prohibitory,
but they contain a necessary implication of a positive immunity, or right, most valuable to the colored race,—the right to exemption from unfriendly
legislation against them distinctively as colored,—
exemption from legal discriminations, implying
inferiority in civil society, lessening the security of
their enjoyment of the rights which others enjoy,
and discriminations which are steps towards reducing them to the condition of a subject race.
Most constitutional commentators and decision
makers believed, however, that laws reflecting “real”
differences between the races were in the public interest. Gilbert Thomas Stephenson’s influential Race Distinctions in American Law asserted,
There is an essential difference between race distinctions and race discriminations. North Carolina, for example, has a law that white and Negro
children shall not attend the same schools, but that
separate schools shall be maintained. If the terms
for all the public schools in the State are equal in
length, if the teaching force is equal in numbers
and ability, if the school buildings are equal in convenience, accommodations, and appointments, a
race distinction exists but not a discrimination.
Identity of accommodation is not essential to avoid
the charge of discrimination. If there are in a
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particular school district twice as many white children as there are Negro children, the school building for the former should be twice as large as that
for the latter. The course of study need not be the
same. If scientific investigation and experience
show that in the education of the Negro child emphasis should be placed on one course of study,
and in the education of the white child, on another;
it is not a discrimination to emphasize industrial
training in the Negro school, if that is better suited
to the needs of the Negro pupil, and classics in the
white school if the latter course is more profitable
to the white child. There is no discrimination so
long as there is equality of opportunity, and this
equality may often be attained only by a difference
in methods.28
The period between the end of Reconstruction and
the New Deal was not entirely bleak for persons of
color. Continuing a practice that began during Reconstruction, some Northern state courts overturned local
decisions to segregate public schools or, at the very
least, strongly hinted that such policies were unconstitutional. The U.S. Supreme Court after 1910 proved
more willing to declare unconstitutional egregious
forms of race discrimination. Buchanan v. Warley (1917)
struck down laws compelling segregation in the housing market. More important, the Republican Era witnessed the birth of the NAACP. Founded by W. E. B.
DuBois and other civil rights activists, the NAACP by
the end of the Republican Era had become a powerful
force for racial equality.

The Rise of Jim Crow
Reconstruction efforts to secure racial equality collapsed during the first half of the Republican Era. Republican administrations made some effort to secure
African-American voting rights in the late 1870s and
1880s. Attorney General Taft ordered local federal attorneys supervising federal elections to “secure voters
against whatever in general hinders or prevents them
from a free exercise of the elective franchise, extending that care alike to the registration lists, the act of
voting, and the personal freedom and security of the

28. Gilbert Thomas Stephenson, Race Distinctions in American
Law (New York: Association Press, 1910), 2–3.
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voter.”29 The Supreme Court sustained some convictions obtained by Republican officials. The judicial
majority in Ex parte Yarbrough (1884) asserted, “Can it
be doubted that congress can, by law, protect the act of
voting, the place where it is done, and the man who
votes from personal violence or intimidation, and the
election itself from corruption or fraud?” Nevertheless, voting laws were too weak and federal enforcement was too sporadic to have any substantial effect
on African-American voting. Republicans made one
last-ditch effort during 1889–1890 to pass a stronger
voting rights act. That effort failed. Three years later,
after Democrats regained control of the House of Representatives, Congress repealed Reconstruction Era
laws requiring federal supervision of elections.
The ongoing federal retreat on Reconstruction emboldened Southern champions of white supremacy.
Southern constitutional conventions in the late 1890s
and the early decades of the twentieth century aggressively sought to marginalize persons of color. The
keynote speaker at the Alabama Constitutional

Convention of 1901 bluntly declared that the purpose
of the new state constitution was “within the limits
imposed by the Federal Constitution, to establish
white supremacy in this State.” Such Supreme Court
decisions as Plessy v. Ferguson (1896) and such state
court decisions as Ratcliffe v. Beale (MS 1896) indicated
that justices had no intention of interfering with race
relations in the South. The Supreme Court in Giles v.
Harris (1903) abandoned all efforts to ensure racial
equality in this region. When rejecting a lawsuit
claiming that Alabama officials were not registering
persons of color to vote, Justice Holmes, a wounded
veteran of the Army of the Potomac, raised the white
flag of surrender by acknowledging the powerlessness
of the federal government in the face of Southern
intransigence:
The bill imports that the great mass of the white
population intends to keep the blacks from voting.
To meet such an intent something more than ordering the plaintiff’s name to be inscribed upon the
lists of 1902 will be needed. If the conspiracy and
the intent exist, a name on a piece of paper will not
defeat them. Unless we are prepared to supervise
the voting in that state by officers of the court, it

29. Pamela Brandwein, Rethinking the Judicial Settlement of Reconstruction (New York: Cambridge University Press, 2011), 130.
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seems to us that all that the plaintiff could get from
equity would be an empty form. Apart from damages to the individual, relief from a great political
wrong, if done, as alleged, by the people of a state
and the state itself, must be given by them or by the
legislative and political department of the government of the United States.

Plessy v. Ferguson, 163 U.S. 537 (1896)
Homer Plessy was a person of color who on June 7, 1892,
purchased a first-class ticket on the East Louisiana Railway
to travel from New Orleans to Covington, Louisiana. Plessy
sat down in a car reserved for white persons only. After refusing to obey the conductor’s order to move, Plessy was removed from the train and arrested for violating state
segregation laws. The Louisiana state legislature in 1890 had
decreed “that all railway companies carrying passengers in
their coaches in this state, shall provide equal but separate
accommodations for the white, and colored races,” and that
“any passenger insisting on going into a coach or compartment to which by race he does not belong, shall be liable to a
fine of twenty-five dollars, or in lieu thereof to imprisonment
for a period of not more than twenty days in the parish
prison.” A trial court convicted Plessy, and that conviction
was sustained by the Supreme Court of Louisiana. Plessy appealed to the U.S. Supreme Court.
Plessy v. Ferguson is an early example of a test case.
Homer Plessy did not act spontaneously on June 7. The Committee of Citizens, a group of prominent African-Americans
in New Orleans, recruited Plessy to challenge the constitutionality of early segregation laws. Plessy was chosen because he had only one great-grandparent who was a person
of color and could be identified as a person of color only by
acquaintances. Given his complexion, Plessy would have
been allowed to occupy the car reserved for white persons
had the East Louisiana Railway not cooperated with the
Committee of Citizens in bringing the test case. Eager to
overturn the Louisiana law and similar ones being passed in
the Jim Crow South, the Committee of Citizens recruited
Albion Tourgee, a prominent Republican journalist and
lawyer, to argue their case before the Supreme Court.30

30. For a good case study of the Plessy litigation, see Charles A.
Lofgren, The Plessy Case: A Legal Historical Interpretation (New
York: Oxford University Press, 1987).
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The Supreme Court rejected Plessy’s appeal by a 7–1
vote. Justice Brown’s majority opinion declared that racial
segregation was a reasonable exercise of the police power.
Compare the majority opinion in Plessy to the opinions in
Lochner v. New York (1905). Was the judicial majority in
Plessy more deferential to the state legislature than was the
judicial majority in Lochner, or were the same standards
applied in both the race and the contract cases? Notice the
majority’s assumption that race is a fixed category that legislation is “powerless” to change. What is the point of that
assertion? Louisiana was not attempting to force integration, but mandate segregation.
Justice Harlan’s dissent is most noted for the claim,
“There is no caste here. Our constitution is color-blind, and
neither knows nor tolerates classes among citizens.” Many
contemporary Americans cite this claim when asserting
that affirmative action programs are unconstitutional.
Others insist that such assertions read Harlan out of context. Based on your reading of the dissent, which interpretation do you think is correct? Consider in this context two
other Harlan opinions issued shortly after Plessy. In
Cumming v. Richmond County Board of Education
(1899) a unanimous Supreme Court found no problems
with a local school board that, in a financial crisis, chose to
close the high school for students of color while keeping open
the high school for white students. After noting that the
plaintiffs in the case had not challenged the segregation
laws, but merely the allocation of funds between segregated
schools, Harlan’s opinion stated,
The board had before it the question whether it should
maintain, under its control, a high school for about 60
colored children or withhold the benefits of education in
primary schools from 300 children of the same race. It
was impossible, the board believed, to give educational
facilities to the 300 colored children who were unprovided for, if it maintained a separate school for the 60
children who wished to have a high-school education. Its
decision was in the interest of the greater number of colored children, leaving the smaller number to obtain a
high-school education in existing private institutions at
an expense not beyond that incurred in the high school
discontinued by the board.
In Berea College v. Commonwealth of Kentucky
(1908) a judicial majority ruled that Kentucky could prohibit any association incorporated by the state from
“teach[ing] white and negro children in a private school at
the same time and place.” Justice Harlan was the sole dissenter. He declared,
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The capacity to impart instruction to others is given by
the Almighty for beneficent purposes; and its use may
not be forbidden or interfered with by government,—
certainly not, unless such instruction is, in its nature,
harmful to the public morals or imperils the public safety.
The right to impart instruction, harmless in itself or beneficial to those who receive it, is a substantial right of
property,—especially, where the services are rendered
for compensation. But even if such right be not strictly a
property right, it is, beyond question, part of one’s liberty
as guaranteed against hostile state action by the Constitution of the United States. . . . If pupils, of whatever
race,—certainly, if they be citizens,—choose, with the
consent of their parents, or voluntarily, to sit together in
a private institution of learning while receiving instruction which is not in its nature harmful or dangerous to
the public, no government, whether Federal or state, can
legally forbid their coming together, or being together
temporarily, for such an innocent purpose.
Harlan in both Cumming and Berea College asserted that
the constitutionality of segregated schools was not an issue
in these cases. Did his dissent in Plessy commit him to declaring such measures unconstitutional in related cases?
Does Harlan’s refusal to commit on this issue in subsequent
cases suggest that he regarded school segregation as an open
question, perhaps because he may have thought the police
powers case stronger?
Many years later, at a memorial service for Justice Harlan,
Justice Brown recanted his original opinion in Plessy.31
JUSTICE BROWN delivered the opinion of the court.
...
That [the Louisiana law] does not conflict with the
thirteenth amendment . . . is too clear for argument.
Slavery implies involuntary servitude,—a state of
bondage; the ownership of mankind as a chattel, or, at
least, the control of the labor and services of one man
for the benefit of another, and the absence of a legal
right to the disposal of his own person, property, and
services. . . .
A statute which implies merely a legal distinction
between the white and colored races—a distinction
which is founded in the color of the two races, and
which must always exist so long as white men are distinguished from the other race by color—has no

31. H. B. Brown, “The Dissenting Opinions of Mr. Justice
Harlan,” American Law Review 46 (1912): 321.
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tendency to destroy the legal equality of the two races,
or re-establish a state of involuntary servitude. . . .
...
. . . The object of the [Fourteenth] amendment was
undoubtedly to enforce the absolute equality of the
two races before the law, but, in the nature of things, it
could not have been intended to abolish distinctions
based upon color, or to enforce social, as distinguished
from political, equality, or a commingling of the two
races upon terms unsatisfactory to either. Laws permitting, and even requiring, their separation, in places
where they are liable to be brought into contact, do not
necessarily imply the inferiority of either race to the
other, and have been generally, if not universally, recognized as within the competency of the state legislatures in the exercise of their police power. The most
common instance of this is connected with the establishment of separate schools for white and colored
children, which have been held to be a valid exercise
of the legislative power even by courts of states where
the political rights of the colored race have been longest and most earnestly enforced.
...
It is claimed by the plaintiff in error that, in a mixed
community, the reputation of belonging to the dominant race, in this instance the white race, is “property,”
in the same sense that a right of action or of inheritance is property. Conceding this to be so, for the purposes of this case, we are unable to see how this statute
deprives him of, or in any way affects his right to, such
property. If he be a white man, and assigned to a colored coach, he may have his action for damages
against the company for being deprived of his socalled “property.” Upon the other hand, if he be a colored man, and be so assigned, he has been deprived of
no property, since he is not lawfully entitled to the
reputation of being a white man.
In this connection, it is also suggested by the
learned counsel for the plaintiff in error that the same
argument that will justify the state legislature in requiring railways to provide separate accommodations
for the two races will also authorize them to require
separate cars to be provided for people whose hair is
of a certain color, or who are aliens, or who belong to
certain nationalities, or to enact laws requiring colored people to walk upon one side of the street, and
white people upon the other, or requiring white men’s
houses to be painted white, and colored men’s black,
or their vehicles or business signs to be of different

08/17/2017 - RS0000000000000000000000532073 (Robinson Woodward-Burns) - American
27/06/16
Constitutionalism
DESIGN SERVICES OF
07-Gillman-Chap07.indd 348

5:14 PM

V. E q u ali t y

colors, upon the theory that one side of the street is as
good as the other, or that a house or vehicle of one
color is as good as one of another color. The reply to all
this is that every exercise of the police power must be
reasonable, and extend only to such laws as are enacted in good faith for the promotion of the public
good, and not for the annoyance or oppression of a
particular class. . . .
So far, then, as a conflict with the fourteenth amendment is concerned, the case reduces itself to the question whether the statute of Louisiana is a reasonable
regulation, and with respect to this there must necessarily be a large discretion on the part of the legislature.
In determining the question of reasonableness, it is at
liberty to act with reference to the established usages,
customs, and traditions of the people, and with a view
to the promotion of their comfort, and the preservation
of the public peace and good order. Gauged by this
standard, we cannot say that a law which authorizes or
even requires the separation of the two races in public
conveyances is unreasonable, or more obnoxious to the
fourteenth amendment than the acts of congress requiring separate schools for colored children in the
District of Columbia, the constitutionality of which
does not seem to have been questioned, or the corresponding acts of state legislatures.
We consider the underlying fallacy of the plaintiff’s argument to consist in the assumption that the
enforced separation of the two races stamps the colored race with a badge of inferiority. If this be so, it is
not by reason of anything found in the act, but solely
because the colored race chooses to put that construction upon it. . . . The argument . . . assumes that social
prejudices may be overcome by legislation, and that
equal rights cannot be secured to the negro except by
an enforced commingling of the two races. We cannot
accept this proposition. If the two races are to meet
upon terms of social equality, it must be the result of
natural affinities, a mutual appreciation of each other’s merits, and a voluntary consent of individuals. . . .
Legislation is powerless to eradicate racial instincts,
or to abolish distinctions based upon physical differences, and the attempt to do so can only result in accentuating the difficulties of the present situation. If
the civil and political rights of both races be equal,
one cannot be inferior to the other civilly or politically. If one race be inferior to the other socially, the
constitution of the United States cannot put them
upon the same plane.

...

Chapter 7 The Republican Era

JUSTICE BREWER did not hear the argument or participate in the decision of this case. JUSTICE HARLAN,
dissenting.
In respect of civil rights, common to all citizens, the
constitution of the United States does not, I think,
permit any public authority to know the race of those
entitled to be protected in the enjoyment of such
rights. . . . Indeed, such legislation as that here in question is inconsistent not only with that equality of rights
which pertains to citizenship, national and state, but
with the personal liberty enjoyed by every one within
the United States.
...
. . . Every one knows that the statute in question
had its origin in the purpose, not so much to exclude
white persons from railroad cars occupied by blacks,
as to exclude colored people from coaches occupied by
or assigned to white persons. . . . No one would be so
wanting in candor as to assert the contrary. . . .
. . . If a state can prescribe, as a rule of civil conduct,
that whites and blacks shall not travel as passengers in
the same railroad coach, why may it not so regulate
the use of the streets of its cities and towns as to
compel white citizens to keep on one side of a street,
and black citizens to keep on the other? Why may it
not, upon like grounds, punish whites and blacks who
ride together in street cars or in open vehicles on a
public road or street? Why may it not require sheriffs
to assign whites to one side of a court room, and blacks
to the other? And why may it not also prohibit the
commingling of the two races in the galleries of legislative halls or in public assemblages convened for the
consideration of the political questions of the day?
Further, if this statute of Louisiana is consistent with
the personal liberty of citizens, why may not the state
require the separation in railroad coaches of native
and naturalized citizens of the United States, or of
Protestants and Roman Catholics?
...
The white race deems itself to be the dominant race
in this country. And so it is, in prestige, in achievements, in education, in wealth, and in power. So, I
doubt not, it will continue to be for all time, if it remains true to its great heritage, and holds fast to the
principles of constitutional liberty. But in view of the
constitution, in the eye of the law, there is in this country no superior, dominant, ruling class of citizens.
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There is no caste here. Our constitution is color-blind,
and neither knows nor tolerates classes among citizens. In respect of civil rights, all citizens are equal
before the law. The humblest is the peer of the most
powerful. The law regards man as man, and takes no
account of his surroundings or of his color when his
civil rights as guarantied by the supreme law of the
land are involved. It is therefore to be regretted that
this high tribunal, the final expositor of the fundamental law of the land, has reached the conclusion
that it is competent for a state to regulate the enjoyment by citizens of their civil rights solely upon the
basis of race.
In my opinion, the judgment this day rendered
will, in time, prove to be quite as pernicious as the decision made by this tribunal in the Dred Scott Case.
. . . The present decision, it may well be apprehended, will not only stimulate aggressions, more or
less brutal and irritating, upon the admitted rights of
colored citizens, but will encourage the belief that it is
possible, by means of state enactments, to defeat the
beneficent purposes which the people of the United
States had in view when they adopted the recent
amendments of the constitution, by one of which the
blacks of this country were made citizens of the United
States and of the states in which they respectively
reside, and whose privileges and immunities, as citizens, the states are forbidden to abridge. Sixty millions
of whites are in no danger from the presence here of
eight millions of blacks. The destinies of the two races,
in this country, are indissolubly linked together, and
the interests of both require that the common government of all shall not permit the seeds of race hate to be
planted under the sanction of law. What can more certainly arouse race hate, what more certainly create and
perpetuate a feeling of distrust between these races,
than state enactments which, in fact, proceed on the
ground that colored citizens are so inferior and degraded that they cannot be allowed to sit in public
coaches occupied by white citizens? That, as all will
admit, is the real meaning of such legislation as was
enacted in Louisiana.
...
I am of opinion that the state of Louisiana is inconsistent with the personal liberty of citizens, white and
black, in that state, and hostile to both the spirit and
letter of the constitution of the United States. If laws of
like character should be enacted in the several states of
the Union, the effect would be in the highest degree
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mischievous. Slavery, as an institution tolerated by
law, would, it is true, have disappeared from our country; but there would remain a power in the states, by
sinister legislation, to interfere with the full enjoyment
of the blessings of freedom, to regulate civil rights,
common to all citizens, upon the basis of race, and to
place in a condition of legal inferiority a large body of
American citizens, now constituting a part of the political community, called the “People of the United
States,” for whom, and by whom through representatives, our government is administered. Such a system
is inconsistent with the guaranty given by the constitution to each state of a republican form of government, and may be stricken down by congressional
action, or by the courts in the discharge of their solemn
duty to maintain the supreme law of the land, anything in the constitution or laws of any state to the contrary notwithstanding. . . .

John B. Knox, Address to the Alabama
Constitutional Convention (1901)32
The Alabama Constitutional Convention of 1901 was one of
many Southern constitutional conventions that took place
at the turn of the twentieth century. These conventions were
devoted to promoting white supremacy, although delegates
also considered other issues related to representation, state
debts, industrialization, and various matters of more local
interest. White supremacists in the South recognized that
they could not pass laws that bluntly declared that persons
of color could not vote. Nevertheless, such federal court decisions as Williams v. Mississippi (1898) gave Southerners
confidence that measures designed to disenfranchise persons
of color would pass judicial scrutiny, as long as they did not
rely explicitly on racial classifications.
John B. Knox, a local attorney, was elected to preside
over the Alabama Constitutional Convention. The excerpt
below is from his initial address to the delegates. Both Knox
and the resulting Alabama Constitution focused primarily
on laws disenfranchising persons of color. Why did white
supremacists rely so heavily on disenfranchisement as opposed to other racist measures? Why were they so confident
that the Alabama Constitution would survive federal judicial review?

32. Excerpted from John Barnett Knox, Address of Hon. John B.
Knox (Montgomery, AL: The Brown’s Printing Co., 1901).
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Lochner v. New York, 198 U.S. 45 (1905)
Joseph Lochner owned the Lochner Home Bakery. In 1899
and 1901 he was fined for allowing employees to work more
than ten hours a day, or sixty hours a week. This violated the
New York Bakeshop Act of 1895, which limited the hours
that bakers could work. Proponents of that measure maintained that having bakers exposed to flour dust for many
hours in poorly ventilated bakeries was dangerous. Opponents argued that the law violated “liberty of contract,” did
little to protect the health of bakers, and was primarily motivated by the desire to promote the interests of organized
labor at the expense of “boss bakers” who owned small shops
and operated on a small margin of profit. By a closely divided vote the Court of Appeals of New York sustained
Lochner’s fine. Lochner appealed that decision to the U.S.
Supreme Court.
The Supreme Court by a 5–4 vote declared that the Bakeshop Act violated the due process clause of the Fourteenth
Amendment. Justice Peckham’s majority opinion ruled that
the measure was neither a valid health law nor a valid labor
law. Justice Harlan’s dissent insisted that the law was a
valid health law, even if not a valid labor law. Justice
Holmes’s dissent maintained that the law was both a valid
health law and a valid labor law. Lochner v. New York has
a special place in the canon of constitutional history as the
exemplar of justices abusing their power by deciding cases
on the basis of their personal views. As you read the case,
consider whether this accusation is fair—or, if fair, whether
Lochner is an especially egregious example of this phenomenon. What standard of review do the various justices
apply? Do they dispute the standard of review or the application of that standard to the facts in Lochner? Justice
Holmes’s Lochner dissent became a rallying cry for Progressives. How consistent is that dissent with Republican
Era constitutional jurisprudence? Would you be willing to
apply the principles of that dissent to racial segregation or
free speech? If not, why do those rights raise different
issues?
JUSTICE PECKHAM delivered the opinion of the
court.
...
The statute necessarily interferes with the right of
contract between the employer and employees concerning the number of hours in which the latter may
labor in the bakery of the employer. The general right
to make a contract in relation to his business is part of
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the liberty of the individual protected by the Fourteenth Amendment of the Federal Constitution. Under
that provision, no State can deprive any person of life,
liberty or property without due process of law. The
right to purchase or to sell labor is part of the liberty
protected by this amendment unless there are circumstances which exclude the right. There are, however,
certain powers, existing in the sovereignty of each
State in the Union, somewhat vaguely termed police
powers, the exact description and limitation of which
have not been attempted by the courts. Those powers,
broadly stated and without, at present, any attempt at
a more specific limitation, relate to the safety, health,
morals and general welfare of the public. Both property and liberty are held on such reasonable conditions as may be imposed by the governing power of
the State in the exercise of those powers, and with
such conditions the Fourteenth Amendment was not
designed to interfere.
...
It must, of course, be conceded that there is a limit to
the valid exercise of the police power by the State.
There is no dispute concerning this general proposition. Otherwise the Fourteenth Amendment would
have no efficacy, and the legislatures of the States
would have unbounded power, and it would be enough
to say that any piece of legislation was enacted to conserve the morals, the health or the safety of the people;
such legislation would be valid no matter how absolutely without foundation the claim might be. The
claim of the police power would be a mere pretext—
become another and delusive name for the supreme
sovereignty of the State to be exercised free from constitutional restraint. This is not contended for. In every
case that comes before this court, therefore, where legislation of this character is concerned and where the
protection of the Federal Constitution is sought, the
question necessarily arises: is this a fair, reasonable
and appropriate exercise of the police power of the
State, or is it an unreasonable, unnecessary and arbitrary interference with the right of the individual to his
personal liberty or to enter into those contracts in relation to labor which may seem to him appropriate or
necessary for the support of himself and his family? . . .
...
The question whether this act is valid as a labor
law, pure and simple, may be dismissed in a few
words. There is no reasonable ground for interfering
with the liberty of person or the right of free contract
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by determining the hours of labor in the occupation of
a baker. There is no contention that bakers as a class
are not equal in intelligence and capacity to men in
other trades or manual occupations, or that they are
able to assert their rights and care for themselves
without the protecting arm of the State, interfering
with their independence of judgment and of action.
They are in no sense wards of the State. Viewed in the
light of a purely labor law, with no reference whatever
to the question of health, we think that a law like the
one before us involves neither the safety, the morals,
nor the welfare of the public, and that the interest of
the public is not in the slightest degree affected by
such an act. The law must be upheld, if at all, as a law
pertaining to the health of the individual engaged in
the occupation of a baker. It does not affect any other
portion of the public than those who are engaged in
that occupation. Clean and wholesome bread does not
depend upon whether the baker works but ten hours
per day or only sixty hours a week. The limitation of
the hours of labor does not come within the police
power on that ground.
...
We think the limit of the police power has been
reached and passed in this case. There is, in our judgment, no reasonable foundation for holding this to be
necessary or appropriate as a health law to safeguard
the public health or the health of the individuals who
are following the trade of a baker. . . .
We think that there can be no fair doubt that the
trade of a baker, in and of itself, is not an unhealthy
one to that degree which would authorize the legislature to interfere with the right to labor, and with the
right of free contract on the part of the individual,
either as employer or employee. In looking through
statistics regarding all trades and occupations, it may
be true that the trade of a baker does not appear to be
as healthy as some other trades, and is also vastly
more healthy than still others. To the common understanding, the trade of a baker has never been regarded
as an unhealthy one. . . . It is unfortunately true that
labor, even in any department, may possibly carry
with it the seeds of unhealthiness. But are we all, on
that account, at the mercy of legislative majorities? A
printer, a tinsmith, a locksmith, a carpenter, a cabinetmaker, a dry goods clerk, a bank’s, a lawyer’s or a physician’s clerk, or a clerk in almost any kind of business,
would all come under the power of the legislature on
this assumption. No trade, no occupation, no mode of
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earning one’s living could escape this all-pervading
power, and the acts of the legislature in limiting the
hours of labor in all employments would be valid although such limitation might seriously cripple the
ability of the laborer to support himself and his
family. . . . It might be said that it is unhealthy to work
more than that number of hours in an apartment
lighted by artificial light during the working hours of
the day; that the occupation of the bank clerk, the lawyer’s clerk, the real estate clerk, or the broker’s clerk in
such offices is therefore unhealthy, and the legislature,
in its paternal wisdom, must therefore have the right
to legislate on the subject of, and to limit the hours for,
such labor, and, if it exercises that power and its validity be questioned, it is sufficient to say it has reference
to the public health; it has reference to the health of the
employees condemned to labor day after day in buildings where the sun never shines; it is a health law, and
therefore it is valid, and cannot be questioned by the
courts.
It is also urged, pursuing the same line of argument, that it is to the interest of the State that its population should be strong and robust, and therefore any
legislation which may be said to tend to make people
healthy must be valid as health laws, enacted under
the police power. If this be a valid argument and a justification for this kind of legislation, it follows that the
protection of the Federal Constitution from undue interference with liberty of person and freedom of contract is visionary wherever the law is sought to be
justified as a valid exercise of the police power.
Scarcely any law but might find shelter under such assumptions, and conduct, properly so called, as well as
contract, would come under the restrictive sway of the
legislature. Not only the hours of employees, but the
hours of employers, could be regulated, and doctors,
lawyers, scientists, all professional men, as well as athletes and artisans, could be forbidden to fatigue their
brains and bodies by prolonged hours of exercise, lest
the fighting strength of the State be impaired. We
mention these extreme cases because the contention is
extreme. We do not believe in the soundness of the
views which uphold this law. On the contrary, we
think that such a law as this, although passed in the
assumed exercise of the police power, and as relating
to the public health, or the health of the employees
named, is not within that power, and is invalid. The
act is not, within any fair meaning of the term, a health
law, but is an illegal interference with the rights of
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individuals, both employers and employees, to make
contracts regarding labor upon such terms as they
may think best, or which they may agree upon with
the other parties to such contracts. . . .
. . . In our judgment, it is not possible, in fact, to
discover the connection between the number of hours
a baker may work in the bakery and the healthful
quality of the bread made by the workman. The connection, if any exists, is too shadowy and thin to build
any argument for the interference of the legislature. If
the man works ten hours a day, it is all right, but if ten
and a half or eleven, his health is in danger and his
bread may be unhealthful, and, therefore, he shall not
be permitted to do it. This, we think, is unreasonable,
and entirely arbitrary. When assertions such as we
have adverted to become necessary in order to give, if
possible, a plausible foundation for the contention that
the law is a “health law,” it gives rise to at least a suspicion that there was some other motive dominating
the legislature than the purpose to subserve the public
health or welfare.
...
JUSTICE HARLAN, with whom JUSTICE WHITE and
JUSTICE DAY joined, dissenting.
...
Granting then that there is a liberty of contract
which cannot be violated even under the sanction of
direct legislative enactment, but assuming, as according to settled law we may assume, that such liberty of contract is subject to such regulations as the
State may reasonably prescribe for the common
good and the wellbeing of society, what are the conditions under which the judiciary may declare such
regulations to be in excess of legislative authority
and void? . . .
. . . If there be doubt as to the validity of the statute,
that doubt must therefore be resolved in favor of its
validity, and the courts must keep their hands off,
leaving the legislature to meet the responsibility for
unwise legislation. If the end which the legislature
seeks to accomplish be one to which its power extends,
and if the means employed to that end, although not
the wisest or best, are yet not plainly and palpably unauthorized by law, then the court cannot interfere. In
other words, when the validity of a statute is questioned, the burden of proof, so to speak, is upon those
who assert it to be unconstitutional. . . .
...

Chapter 7 The Republican Era

It is plain that this statute was enacted in order to
protect the physical wellbeing of those who work in
bakery and confectionery establishments. It may be
that the statute had its origin, in part, in the belief that
employers and employees in such establishments
were not upon an equal footing, and that the necessities of the latter often compelled them to submit to
such exactions as unduly taxed their strength. Be this
as it may, the statute must be taken as expressing the
belief of the people of New York that, as a general rule,
and in the case of the average man, labor in excess of
sixty hours during a week in such establishments may
endanger the health of those who thus labor. Whether
or not this be wise legislation it is not the province of
the court to inquire. Under our systems of government, the courts are not concerned with the wisdom or
policy of legislation. So that, in determining the question of power to interfere with liberty of contract, the
court may inquire whether the means devised by the
State are germane to an end which may be lawfully
accomplished and have a real or substantial relation to
the protection of health, as involved in the daily work
of the persons, male and female, engaged in bakery
and confectionery establishments. But when this inquiry is entered upon, I find it impossible, in view of
common experience, to say that there is here no real or
substantial relation between the means employed by
the State and the end sought to be accomplished by its
legislation. Nor can I say that the statute has no appropriate or direct connection with that protection to
health which each State owes to her citizens, or that it
is not promotive of the health of the employees in
question, or that the regulation prescribed by the State
is utterly unreasonable and extravagant or wholly arbitrary. Still less can I say that the statute is, beyond
question, a plain, palpable invasion of rights secured
by the fundamental law. Therefore, I submit that this
court will transcend its functions if it assumes to
annul the statute of New York. It must be remembered
that this statute does not apply to all kinds of business. . . .
...
. . . What the precise facts are it may be difficult to
say. It is enough for the determination of this case, and
it is enough for this court to know, that the question is
one about which there is room for debate and for an
honest difference of opinion. There are many reasons
of a weighty, substantial character, based upon the experience of mankind, in support of the theory that, all
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things considered, more than ten hours’ steady work
each day, from week to week, in a bakery or confectionery establishment, may endanger the health, and
shorten the lives of the workmen, thereby diminishing
their physical and mental capacity to serve the State,
and to provide for those dependent upon them.
...
JUSTICE HOLMES, dissenting.
...
This case is decided upon an economic theory
which a large part of the country does not entertain. If
it were a question whether I agreed with that theory, I
should desire to study it further and long before
making up my mind. But I do not conceive that to be
my duty, because I strongly believe that my agreement
or disagreement has nothing to do with the right of a
majority to embody their opinions in law. It is settled
by various decisions of this court that state constitutions and state laws may regulate life in many ways
which we, as legislators, might think as injudicious, or,
if you like, as tyrannical, as this, and which, equally
with this, interfere with the liberty to contract. Sunday
laws and usury laws are ancient examples. A more
modern one is the prohibition of lotteries. The liberty
of the citizen to do as he likes so long as he does not
interfere with the liberty of others to do the same,
which has been a shibboleth for some well known
writers, is interfered with by school laws, by the Post
Office, by every state or municipal institution which
takes his money for purposes thought desirable,
whether he likes it or not. The Fourteenth Amendment
does not enact Mr. Herbert Spencer’s Social Statics. . . .
[A] constitution is not intended to embody a particular
economic theory, whether of paternalism and the organic relation of the citizen to the State or of laissez
faire. It is made for people of fundamentally differing
views, and the accident of our finding certain opinions
natural and familiar or novel and even shocking ought
not to conclude our judgment upon the question
whether statutes embodying them conflict with the
Constitution of the United States.
General propositions do not decide concrete cases.
The decision will depend on a judgment or intuition
more subtle than any articulate major premise. But I
think that the proposition just stated, if it is accepted,
will carry us far toward the end. Every opinion tends
to become a law. I think that the word liberty in the
Fourteenth Amendment is perverted when it is held to

I I I . I n d ivi d u al Ri g h t s

prevent the natural outcome of a dominant opinion,
unless it can be said that a rational and fair man necessarily would admit that the statute proposed would
infringe fundamental principles as they have been
understood by the traditions of our people and our
law. It does not need research to show that no such
sweeping condemnation can be passed upon the statute before us. A reasonable man might think it a
proper measure on the score of health. Men whom I
certainly could not pronounce unreasonable would
uphold it as a first instalment of a general regulation of
the hours of work. Whether in the latter aspect it
would be open to the charge of inequality I think it
unnecessary to discuss.

Muller v. Oregon, 208 U.S. 412 (1908)
Curt Muller owned the Grand Laundry in Mulnomah
County, Oregon. On September 4, 1905, he required a
female employee, Mrs. E. Gotcher, to work more than ten
hours. This violated an Oregon statute that declared, “No
female [shall] be employed in any mechanical establishment, or factory, or laundry in this state more than ten
hours during any one day.” Muller was arrested, tried, convicted, and fined $10. The Supreme Court of Oregon sustained his conviction. Muller appealed to the U.S. Supreme
Court.
The Supreme Court unanimously upheld the conviction.
Justice Brewer’s opinion declared that differences between
men and women justified permitting states to pass regulations limiting the hours women worked. What does Justice
Brewer believe are the differences between men and women?
Why does he believe these differences have constitutional
significance?
In 1908 Muller was considered a triumph for Progressives. The National Consumers League assisted Oregon in
defending this law by securing the services of one of the
leading Progressive lawyers in the country—future Supreme Court justice Louis D. Brandeis. Brandeis devised an
innovative legal strategy. His brief offered only two short
pages of legal argument but then included fifteen pages of
excerpts from other state and foreign statutes regulating
working hours for women (to establish that Oregon’s judgment was supported by many other legislatures) and ninetyfive pages of medical reports supporting the assertion that
long working hours had a detrimental effect on women’s
health. As you read the opinion, consider whether the justices were more influenced by Brandeis’s data or by their
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Between 1909 and 1911 the Niagara Movement was reconstituted as the National Association for the Advancement of Colored People (NAACP). By the end of
the Republican Era the NAACP was an influential voice
in the fight against lynching, disenfranchisement, and
segregation. John Parker, a Hoover nominee from
North Carolina, failed to be confirmed by the Senate for
a seat on the Supreme Court in part because of NAACP
opposition.
NAACP litigation campaigns and greater elite support for pruning the excesses of Jim Crow help explain
why the Supreme Court became more receptive to constitutional claims raised by African-Americans in the
last decades of the Republican Era. The justices from
1911 to 1932 declared unconstitutional peonage laws
that forced African-Americans to remain with their
present employers (Bailey v. Alabama [1911], United
States v. Reynolds [1914]), struck down laws mandating
residential segregation (Buchanan v. Warley [1917]), put
some teeth into the concept of “separate but equal”
(McCabe v. Atchison, Topeka & Santa Fe Railway Company
[1914]), and voided some state restrictions on AfricanAmerican voting (Guinn and Beal v. United States [1915]).
These decisions mostly influenced American race relations at the margin. Nevertheless, both the institutional and precedential foundations for the modern
civil rights movement were in place when Franklin
Delano Roosevelt became president.

Buchanan v. Warley, 245 U.S. 60 (1917)
Charles Buchanan, a white person, sold a house in Louisville,
Kentucky, to William Warley, a person of color. Their contract
required Warley to pay only if he had a legal right under local
law to “occupy said property as a residence.” Louisville law at
the time forbade any person of color from moving into any
block in which “a greater number of houses are occupied as
residences . . . by white persons than are occupied as residences . . . by colored people.” The next section of the legislation placed the same constraint on white persons moving into
predominantly African-American neighborhoods. Buchanan
claimed that Warley had to pay the purchase price because the
Louisville ordinance violated the Fourteenth Amendment. A
local trial court disagreed. The Court of Appeals of Kentucky
sustained the ruling that the Louisville statute was constitutional. Buchanan appealed to the U.S. Supreme Court.
The Supreme Court unanimously declared unconstitutional the law mandating residential segregation in
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Louisville. Justice William Day’s majority opinion ruled that
states could not forbid persons from selling their property to a
person of a different race. Day’s majority opinion claims that
Buchanan raised different issues than Plessy v. Ferguson
(1896), which permitted racial segregation in transportation.
How does Day distinguish Plessy? What do you believe best
explains the difference between the two cases? Are the Court’s
“liberty of contract” cases relevant here?
White supremacists had more luck when private means
for promoting racial segregation came before the Supreme
Court. A unanimous Supreme Court in Corrigan v. Buckley (1926) ruled that private agreements not to sell property
to persons of color did not violate any constitutional rights.
Justice Sanford’s opinion stated, “none of [the post–Civil
War] amendments prohibited private individuals from entering into contracts respecting the control and disposition
of their own property.”
JUSTICE DAY delivered the opinion of the Court.
...
The Fourteenth Amendment protects life, liberty,
and property from invasion by the states without due
process of law. Property is more than the mere thing
which a person owns. It is elementary that it includes
the right to acquire, use, and dispose of it. The Constitution protects these essential attributes of property. . . .
Property consists of the free use, enjoyment, and disposal of a person’s acquisitions without control or diminution save by the law of the land.
True it is that dominion over property springing
from ownership is not absolute and unqualified. The
disposition and use of property may be controlled in
the exercise of the police power in the interest of the
public health, convenience, or welfare. Harmful occupations may be controlled and regulated. Legitimate
business may also be regulated in the interest of the
public. Certain uses of property may be confined to
portions of the municipality other than the resident
district, such as livery stables, brickyards and the like,
because of the impairment of the health and comfort
of the occupants of neighboring property. Many illustrations might be given from the decisions of this
court, and other courts, of this principle, but these
cases do not touch the one at bar.
...
. . . While a principal purpose of the [Fourteenth]
Amendment was to protect persons of color, the
broad language used was deemed sufficient to protect all persons, white or black, against discriminatory
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legislation by the states. This is now the settled law. In
many of the cases since arising the question of color
has not been involved and the cases have been decided
upon alleged violations of civil or property rights irrespective of the race or color of the complainant. . . .
...
The defendant in error insists that Plessy v. Ferguson
(1896) is controlling in principle in favor of the judgment of the court below. . . . It is to be observed that in
that case there was no attempt to deprive persons of
color of transportation in the coaches of the public carrier, and the express requirements were for equal
though separate accommodations for the white and
colored races. In Plessy v. Ferguson, classification of
accommodations was permitted upon the basis of

equality for both races.
...
That there exists a serious and difficult problem
arising from a feeling of race hostility which the law is
powerless to control, and to which it must give a measure of consideration, may be freely admitted. But its
solution cannot be promoted by depriving citizens of
their constitutional rights and privileges.
...
It is the purpose of such enactments, and, it is frankly
avowed it will be their ultimate effect, to require by law,
at least in residential districts, the compulsory separation of the races on account of color. Such action is said
to be essential to the maintenance of the purity of the
races, although it is to be noted in the ordinance under
consideration that the employment of colored servants
in white families is permitted, and nearby residences of
colored persons not coming within the blocks, as defined in the ordinance, are not prohibited.
The case presented does not deal with an attempt
to prohibit the amalgamation of the races. The right
which the ordinance annulled was the civil right of a
white man to dispose of his property if he saw fit to do
so to a person of color and of a colored person to make
such disposition to a white person.
It is urged that this proposed segregation will promote the public peace by preventing race conflicts.
Desirable as this is, and important as is the preservation
of the public peace, this aim cannot be accomplished by
laws or ordinances which deny rights created or protected by the federal Constitution.
It is said that such acquisitions by colored persons
depreciate property owned in the neighborhood by
white persons. But property may be acquired by
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undesirable white neighbors or put to disagreeable
though lawful uses with like results.
We think this attempt to prevent the alienation of
the property in question to a person of color was not a
legitimate exercise of the police power of the state, and
is in direct violation of the fundamental law enacted
in the Fourteenth Amendment of the Constitution preventing state interference with property rights except
by due process of law. That being the case, the ordinance cannot stand. . . .

C. Gender
The ratification of the Nineteenth Amendment in 1920
raised questions about whether women had a constitutional right to serve on juries. Most state constitutions
mandated that jurors be chosen from among eligible
voters. Some state courts interpreted these provisions
as granting women the right to sit on juries once they
were granted the right to vote. People v. Bartlz (MI 1920)
declared, “It seems clear to us that by making a woman
an elector she is thereby placed in a class which makes
her eligible for jury duty.”34 Other state tribunals interpreted state constitutional provisions on jury service
as prohibiting women from service on juries because
women were not voters when those constitutional
provisions were ratified. People ex rel. Fyfe v. Barnett
(IL 1925) stated, “While [the Nineteenth Amendment]
had the effect of nullifying every expression in the Constitution and laws of the state denying or abridging the
right of suffrage to women on account of their sex, it did
not purport to have any effect whatever on the subject
of liability or eligibility of citizens for jury service.”35
Women debated the next steps toward gender
equality. Alice Paul and other members of the National Woman’s Party insisted on the Blanket Amendment, a constitutional provision that provided the
same protection against gender discrimination as the
Fourteenth Amendment provided against racial discrimination. Many progressive women opposed this
amendment, believing that women needed special
protections in industry that might be declared unconstitutional if the Blanket Amendment were ratified.
This schism remained vibrant long after the Republican Era ended.

34. People v. Bartlz, 212 Mich. 580 (1920).
35. People ex rel. Fyfe v. Barnett, 319 Ill. 403 (1925).
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Home Building & Loan Association v.
Blaisdell, 290 U.S. 398 (1934)
John Blaisdell was one of many Minnesota homeowners who
fell behind in their payments during the Depression. Fearful
that the Home Building and Loan Association would foreclose, he applied to the Minnesota courts for relief under the
Minnesota Moratorium Law of 1932. That statute extended
the time period for overdue mortgages. Most properties covered by the law could not be foreclosed and sold by the lender
until May 1, 1935, provided the owner continued to pay the
fair rental value of the home. The trial court agreed to extend
the period in which Blaisdell could redeem his mortgage.
That decision was upheld by the Supreme Court of Minnesota. The Home Building and Loan Association appealed to
the U.S. Supreme Court.
The Supreme Court sustained the Minnesota law by a
5–4 vote. Chief Justice Hughes insisted that the contracts
clause did not prevent states from passing laws for the
public welfare, provided those laws did not destroy the value
of a contract. As you read the opinions, consider what each
justice believes to be fundamental constitutional purposes
and what theories of constitutional interpretation follow
from their logic. What does Chief Justice Hughes mean
when he declares, “While emergency does not create power,
emergency may furnish the occasion for the exercise of
power”? How does Justice Sutherland respond to this claim?
If Chief Justice Hughes’s notion of the police power were applied to other rights, would courts be able to protect any
right? Does any good reason exist for thinking that the contracts clause ought to receive a more narrow interpretation
than the First Amendment?
CHIEF JUSTICE HUGHES delivered the opinion of
the Court.
...
Emergency does not create power. Emergency does
not increase granted power or remove or diminish the
restrictions imposed upon power granted or reserved.
The Constitution was adopted in a period of grave
emergency. Its grants of power to the federal government and its limitations of the power of the States
were determined in the light of emergency, and they
are not altered by emergency. . . .
While emergency does not create power, emergency may furnish the occasion for the exercise of
power. . . . The constitutional question presented in
the light of an emergency is whether the power
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possessed embraces the particular exercise of it in response to particular conditions. Thus, the war power
of the federal government is not created by the emergency of war, but it is a power given to meet that emergency. It is a power to wage war successfully, and thus
it permits the harnessing of the entire energies of the
people in a supreme co-operative effort to preserve the
nation. But even the war power does not remove constitutional limitations safeguarding essential liberties.
When the provisions of the Constitution, in grant or
restriction, are specific, so particularized as not to
admit of construction, no question is presented. Thus,
emergency would not permit a state to have more than
two Senators in the Congress, or permit the election of
President by a general popular vote without regard to
the number of electors to which the States are respectively entitled, or permit the States to “coin money” or
to “make anything but gold and silver coin a tender in
payment of debts.” But, where constitutional grants
and limitations of power are set forth in general
clauses, which afford a broad outline, the process of
construction is essential to fill in the details. That is
true of the contract clause. . . .
...
The obligation of a contract is the law which binds
the parties to perform their agreement. . . . But this
broad language cannot be taken without qualification.
Chief Justice Marshall pointed out the distinction between obligation and remedy. . . . Said he: “The distinction between the obligation of a contract, and the
remedy given by the legislature to enforce that obligation, has been taken at the bar, and exists in the nature
of things. Without impairing the obligation of the contract, the remedy may certainly be modified as the
wisdom of the nation shall direct.”
...
Not only is the constitutional provision qualified
by the measure of control which the state retains over
remedial processes, but the state also continues to possess authority to safeguard the vital interests of its
people. It does not matter that legislation appropriate
to that end “has the result of modifying or abrogating
contracts already in effect.” . . . Not only are existing
laws read into contracts in order to fix obligations as
between the parties, but the reservation of essential
attributes of sovereign power is also read into contracts as a postulate of the legal order. The policy of
protecting contracts against impairment presupposes
the maintenance of a government by virtue of which
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contractual relations are worthwhile—a government
which retains adequate authority to secure the peace
and good order of society. This principle of harmonizing the constitutional prohibition with the necessary
residuum of state power has had progressive recognition in the decisions of this Court.
. . . The Legislature cannot “bargain away the
public health or the public morals.” . . .
...
Undoubtedly, whatever is reserved of state power
must be consistent with the fair intent of the constitutional limitation of that power. The reserved power
cannot be construed so as to destroy the limitation,
nor is the limitation to be construed to destroy the reserved power in its essential aspects. They must be
construed in harmony with each other. This principle
precludes a construction which would permit the
state to adopt as its policy the repudiation of debts or
the destruction of contracts or the denial of means to
enforce them. But it does not follow that conditions
may not arise in which a temporary restraint of enforcement may be consistent with the spirit and purpose of the constitutional provision and thus be found
to be within the range of the reserved power of the
state to protect the vital interests of the community. . . .
It cannot be maintained that the constitutional prohibition should be so construed as to prevent limited
and temporary interpositions with respect to the
enforcement of contracts if made necessary by a great
public calamity such as fire, flood, or earthquake. . . .
The reservation of state power appropriate to such
extraordinary conditions may be deemed to be as
much a part of all contracts as is the reservation of
state power to protect the public interest in the other
situations to which we have referred. And, if state
power exists to give temporary relief from the enforcement of contracts in the presence of disasters due
to physical causes such as fire, flood, or earthquake,
that power cannot be said to be nonexistent when the
urgent public need demanding such relief is produced
by other and economic causes.
...
In these cases of leases, it will be observed that
the relief afforded was temporary and conditional;
that it was sustained because of the emergency due
to scarcity of housing; and that provision was made
for reasonable compensation to the landlord during
the period he was prevented from regaining possession. . . .
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...
It is no answer to say that this public need was not
apprehended a century ago, or to insist that what the
provision of the Constitution meant to the vision of
that day it must mean to the vision of our time. If by
the statement that what the Constitution meant at the
time of its adoption it means to-day, it is intended to
say that the great clauses of the Constitution must be
confined to the interpretation which the framers, with
the conditions and outlook of their time, would have
placed upon them, the statement carries its own refutation. It was to guard against such a narrow conception that Chief Justice Marshall uttered the memorable
warning: “We must never forget, that it is a constitution we are expounding,” . . . “a constitution intended
to endure for ages to come, and, consequently, to be
adapted to the various crises of human affairs. . . . The
case before us must be considered in the light of our
whole experience and not merely in that of what was
said a hundred years ago.”
Nor is it helpful to attempt to draw a fine distinction between the intended meaning of the words of
the Constitution and their intended application. When
we consider the contract clause and the decisions
which have expounded it in harmony with the essential reserved power of the states to protect the security
of their peoples, we find no warrant for the conclusion
that the clause has been warped by these decisions
from its proper significance or that the founders of our
government would have interpreted the clause differently had they had occasion to assume that responsibility in the conditions of the later day. The vast body
of law which has been developed was unknown to the
fathers, but it is believed to have preserved the essential content and the spirit of the Constitution. With a
growing recognition of public needs and the relation
of individual right to public security, the court has
sought to prevent the perversion of the clause through
its use as an instrument to throttle the capacity of the
states to protect their fundamental interests. . . .
An emergency existed in Minnesota which furnished a proper occasion for the exercise of the reserved power of the state to protect the vital interests
of the community. . . .
The legislation was addressed to a legitimate end;
that is, the legislation was not for the mere advantage
of particular individuals but for the protection of a
basic interest of society.
...
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The conditions upon which the period of redemption is extended do not appear to be unreasonable. . . .
[T]he integrity of the mortgage indebtedness is not impaired; interest continues to run; the validity of the
sale and the right of a mortgagee-purchaser to title or
to obtain a deficiency judgment, if the mortgagor fails
to redeem within the extended period, are maintained;
and the conditions of redemption, if redemption there
be, stand as they were under the prior law. The mortgagor during the extended period is not ousted from
possession, but he must pay the rental value of the
premises as ascertained in judicial proceedings and
this amount is applied to the carrying of the property
and to interest upon the indebtedness. . . .
...
JUSTICE SUTHERLAND, with whom JUSTICE
VAN DEVANTER, JUSTICE McREYNOLDS, and
J USTICE BUTLER join, dissenting.
...
A provision of the Constitution, it is hardly necessary to say, does not admit of two distinctly opposite
interpretations. It does not mean one thing at one time
and an entirely different thing at another time. If the
contract impairment clause, when framed and
adopted, meant that the terms of a contract for the
payment of money could not be altered . . . by a state
statute enacted for the relief of hardly pressed debtors
to the end and with the effect of postponing payment
or enforcement during and because of an economic or
financial emergency, it is but to state the obvious to say
that it means the same now. . . .
...
The provisions of the Federal Constitution, undoubtedly, are pliable in the sense that in appropriate
cases they have the capacity of bringing within their
grasp every new condition which falls within their
meaning. . . . But, their meaning is changeless; it is
only their application which is extensible. . . .
The whole aim of construction, as applied to a provision of the Constitution, is to discover the meaning,
to ascertain and give effect to the intent of its framers and the people who adopted it. . . . The necessities which gave rise to the provision, the controversies
which preceded, as well as the conflicts of opinion
which were settled by its adoption, are matters to be
considered to enable us to arrive at a correct result. . . .
As nearly as possible we should place ourselves in the
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condition of those who framed and adopted it. . . . And,
if the meaning be at all doubtful, the doubt should be
resolved, wherever reasonably possible to do so, in a
way to forward the evident purpose with which the
provision was adopted. . . .
An application of these principles to the question
under review removes any doubt, if otherwise there
would be any, that the contract impairment clause
denies to the several states the power to mitigate hard
consequences resulting to debtors from financial or
economic exigencies by an impairment of the obligation of contracts of indebtedness. A candid consideration of the history and circumstances which led up to
and accompanied the framing and adoption of this
clause will demonstrate conclusively that it was
framed and adopted with the specific and studied
purpose of preventing legislation designed to relieve
debtors especially in time of financial distress. . . .
...
The present exigency is nothing new. From the beginning of our existence as a nation, periods of depression, of industrial failure, of financial distress, of
unpaid and unpayable indebtedness, have alternated
with years of plenty. The vital lesson that expenditure
beyond income begets poverty, that public or private
extravagance, financed by promises to pay, either
must end in complete or partial repudiation or the
promises be fulfilled by self-denial and painful effort,
though constantly taught by bitter experience, seems
never to be learned; and the attempt by legislative
devices to shift the misfortune of the debtor to the
shoulders of the creditor without coming into conflict
with the contract impairment clause has been persistent and oft-repeated.
...
A statute which materially delays enforcement of
the mortgagee’s contractual right of ownership and
possession does not modify the remedy merely; it destroys, for the period of delay, all remedy so far as the
enforcement of that right is concerned. The phrase
“obligation of a contract” in the constitutional sense
imports a legal duty to perform the specified obligation of that contract, not to substitute and perform,
against the will of one of the parties, a different, albeit
equally valuable, obligation. And a state, under the
contract impairment clause, has no more power to accomplish such a substitution than has one of the parties to the contract against the will of the other. It
cannot do so either by acting directly upon the
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contract or by bringing about the result under the
guise of a statute in form acting only upon the remedy.
If it could, the efficacy of the constitutional restriction
would, in large measure, be made to disappear. . . .

Due Process
The freedom of contract was an early casualty of the
New Deal. A 5–4 judicial majority in Nebbia v. New
York (1934) abandoned the crucial public/private distinction when sustaining a state law regulating the
price at which milk could be bought or sold. Libertarians detected a heartbeat in Morehead v. People of State
of New York ex rel. Tipaldo (1936) when Justice Roberts
joined the four most conservative justices in a decision
declaring unconstitutional a New York law requiring
employers to pay their female employees a wage
determined to provide a “reasonable value” for their
service. Roberts was willing to strike down the law,
however, only because the lawyers for the state of New
York did not ask the justices to overrule Adkins v. Children’s Hospital (1923), a previous decision striking
down minimum-wage laws for women. When the
same issue arose the next year in West Coast Hotel v.
Parrish (1937), Roberts voted with the more liberal justices to sustain the law under constitutional attack.
Chief Justice Hughes, writing for the majority, challenged the very existence of the freedom of contract.
He declared,
The Constitution does not speak of freedom of contract. It speaks of liberty and prohibits the deprivation of liberty without due process of law. . . . [T]he
liberty safeguarded is liberty in a social organization which requires the protection of law against
the evils which menace the health, safety, morals,
and welfare of the people. Liberty under the Constitution is thus necessarily subject to the restraints
of due process, and regulation which is reasonable
in relation to its subject and is adopted in the interests of the community is due process.
Four years later, in Wickard v. Filburn (1941), a unanimous Supreme Court ruled that farmers did not have
a constitutional right to grow more than their allotted
acreage of wheat, even when their entire crop was consumed on their farm. Justice Robert Jackson’s unanimous opinion for the Court did not even consider
whether the Constitution protected the right to grow
food on a farm for home consumption.

I I I . I n d i v i d u al Righ t s

During the following years the justices divided
only on whether due process claims in economic
cases should be rejected outright or evaluated under
a toothless rationality standard. In Williamson v. Lee
Optical Co. (1955), a unanimous Court sustained an
Oklahoma law requiring persons purchasing new
glasses to obtain a prescription from an ophthalmologist or optometrist. A prescription was necessary even
when buying frames for lenses purchased the previous day or when the original frames were bent. Justice
Douglas’s unanimous opinion conceded that the measure under due process attack “may exact a needless,
wasteful requirement in many cases.” Nevertheless,
he insisted, laws met due process standards if they
had some rational applications. “The law,” Douglas
wrote, “need not be in every respect logically consistent with its aims to be constitutional. It is enough that
there is an evil at hand for correction, and that it might
be thought that the particular legislative measure was
a rational way to correct it.”

West Coast Hotel Co. v. Parrish, 300 U.S. 379
(1937)
Elise Parrish was employed as a chambermaid by the Cascadian Hotel in Wenatchee, Washington. After being discharged for unknown reasons, she sued the hotel for back
pay. A Washington state law passed in 1913 declared that
the weekly minimum wage for chambermaids was $14.50.
Parrish, who had been paid 22 cents an hour, believed that
she was owed $216.19. The local trial court disagreed, insisting that the Washington minimum-wage law had been
ruled unconstitutional in Adkins v. Children’s Hospital
(1923). The Supreme Court of Washington reversed that
finding. The West Coast Hotel immediately appealed to the
U.S. Supreme Court.15
Two months after the state court decision in Parrish, the
Supreme Court seemingly dealt a fatal blow to any effort to
revive minimum-wage laws for women. In Morehead v.
People of State of New York ex rel. Tipaldo (1936), a 5–4
judicial majority declared unconstitutional a New York law
requiring employers to pay their female employees a minimum wage. Convinced that the justices would not overrule

15. For a detailed case study of the Parrish litigation, see
William E. Leuchtenburg, The Supreme Court Reborn: The Constitutional Revolution in the Age of Roosevelt (New York: Oxford
 niversity Press, 1995), 163–79.
U
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contract or by bringing about the result under the
guise of a statute in form acting only upon the remedy.
If it could, the efficacy of the constitutional restriction
would, in large measure, be made to disappear. . . .

Due Process
The freedom of contract was an early casualty of the
New Deal. A 5–4 judicial majority in Nebbia v. New
York (1934) abandoned the crucial public/private distinction when sustaining a state law regulating the
price at which milk could be bought or sold. Libertarians detected a heartbeat in Morehead v. People of State
of New York ex rel. Tipaldo (1936) when Justice Roberts
joined the four most conservative justices in a decision
declaring unconstitutional a New York law requiring
employers to pay their female employees a wage
determined to provide a “reasonable value” for their
service. Roberts was willing to strike down the law,
however, only because the lawyers for the state of New
York did not ask the justices to overrule Adkins v. Children’s Hospital (1923), a previous decision striking
down minimum-wage laws for women. When the
same issue arose the next year in West Coast Hotel v.
Parrish (1937), Roberts voted with the more liberal justices to sustain the law under constitutional attack.
Chief Justice Hughes, writing for the majority, challenged the very existence of the freedom of contract.
He declared,
The Constitution does not speak of freedom of contract. It speaks of liberty and prohibits the deprivation of liberty without due process of law. . . . [T]he
liberty safeguarded is liberty in a social organization which requires the protection of law against
the evils which menace the health, safety, morals,
and welfare of the people. Liberty under the Constitution is thus necessarily subject to the restraints
of due process, and regulation which is reasonable
in relation to its subject and is adopted in the interests of the community is due process.
Four years later, in Wickard v. Filburn (1941), a unanimous Supreme Court ruled that farmers did not have
a constitutional right to grow more than their allotted
acreage of wheat, even when their entire crop was consumed on their farm. Justice Robert Jackson’s unanimous opinion for the Court did not even consider
whether the Constitution protected the right to grow
food on a farm for home consumption.

I I I . I n d i v i d u al Righ t s

During the following years the justices divided
only on whether due process claims in economic
cases should be rejected outright or evaluated under
a toothless rationality standard. In Williamson v. Lee
Optical Co. (1955), a unanimous Court sustained an
Oklahoma law requiring persons purchasing new
glasses to obtain a prescription from an ophthalmologist or optometrist. A prescription was necessary even
when buying frames for lenses purchased the previous day or when the original frames were bent. Justice
Douglas’s unanimous opinion conceded that the measure under due process attack “may exact a needless,
wasteful requirement in many cases.” Nevertheless,
he insisted, laws met due process standards if they
had some rational applications. “The law,” Douglas
wrote, “need not be in every respect logically consistent with its aims to be constitutional. It is enough that
there is an evil at hand for correction, and that it might
be thought that the particular legislative measure was
a rational way to correct it.”

West Coast Hotel Co. v. Parrish, 300 U.S. 379
(1937)
Elise Parrish was employed as a chambermaid by the Cascadian Hotel in Wenatchee, Washington. After being discharged for unknown reasons, she sued the hotel for back
pay. A Washington state law passed in 1913 declared that
the weekly minimum wage for chambermaids was $14.50.
Parrish, who had been paid 22 cents an hour, believed that
she was owed $216.19. The local trial court disagreed, insisting that the Washington minimum-wage law had been
ruled unconstitutional in Adkins v. Children’s Hospital
(1923). The Supreme Court of Washington reversed that
finding. The West Coast Hotel immediately appealed to the
U.S. Supreme Court.15
Two months after the state court decision in Parrish, the
Supreme Court seemingly dealt a fatal blow to any effort to
revive minimum-wage laws for women. In Morehead v.
People of State of New York ex rel. Tipaldo (1936), a 5–4
judicial majority declared unconstitutional a New York law
requiring employers to pay their female employees a minimum wage. Convinced that the justices would not overrule

15. For a detailed case study of the Parrish litigation, see
William E. Leuchtenburg, The Supreme Court Reborn: The Constitutional Revolution in the Age of Roosevelt (New York: Oxford
 niversity Press, 1995), 163–79.
U
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Adkins, the lawyers for the state of New York emphasized
what they believed was an important distinction between
the law at issue in Morehead and measures previously declared unconstitutional. Congress had required employers
in the District of Columbia to pay a “living wage.” New
York required employers to pay what a state board determined was the “reasonable value” of services. Justice Pierce
Butler’s majority opinion in Morehead rejected this distinction. The due process clause of the Fourteenth Amendment, in his view, prohibited almost all laws regulating
wages. He declared,
The right to make contracts about one’s affairs is a part of
the liberty protected by the due process clause. Within
this liberty are provisions of contracts between employer
and employee fixing the wages to be paid. In making contracts of employment, generally speaking, the parties
have equal right to obtain from each other the best terms
they can by private bargaining. Legislative abridgement
of that freedom can only be justified by the existence of
exceptional circumstances. Freedom of contract is the
general rule and restraint the exception. . . .
. . . [T]he state is without power by any form of legislation to prohibit, change or nullify contracts between employers and adult women workers as to the amount of
wages to be paid.
The Supreme Court in Parrish sustained by a 5–4 vote
the state law mandating minimum-wage laws. Chief Justice
Hughes’s majority opinion overruled Adkins. Did any vestige of the freedom of contract survive Parrish? Hughes
treats state assistance to the poor as a “subsidy for unconscionable employers.” Is this correct? Is the dissent correct
that minimum-wage laws require employers to provide welfare that should be provided by the public? The justices in
Parrish disputed the significance of gender differences. The
more radical feminists of the 1930s, led by Alice Paul, abhorred Parrish for permitting legislators to make gender
classifications. Professor Julie Novkov makes the intriguing
suggestion that the Court opened the door for regulating the
wages of men and women only by implicitly treating all
workers as having the diminished capacities that women
were thought to have during the early twentieth century.16
Justice Roberts was the only justice who voted differently
in Parrish than he did in Morehead. Observers initially believed that Roberts had switched in response to Roosevelt’s
16. See Julie Novkov, Constituting Workers, Protecting Women:
Gender, Law, and Labor in the Progressive Era and New Deal Years
(Ann Arbor: University of Michigan Press, 2001).
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Court-packing plan (discussed in Volume 1). Subsequent evidence proved this wrong. Roberts voted to overrule Adkins
during a judicial conference held in December 1936, before
Roosevelt sought to increase the number of justices on the
Supreme Court. Roberts claimed that he voted to declare the
New York statute unconstitutional only because state lawyers had not argued that Adkins should be overruled. An
ongoing debate exists over whether this justification can be
taken at face value.17 Given the political circumstances of
1936 and 1937, do you believe that a justice who sustained a
law he believed unconstitutional because counsel had not advanced proper arguments was acting in the best traditions of
the adversary system or was stubbornly refusing to acknowledge the constitutional environment?
CHIEF JUSTICE HUGHES delivered the opinion of
the Court.
...
. . . The Constitution does not speak of freedom of
contract. It speaks of liberty and prohibits the deprivation of liberty without due process of law. In prohibiting that deprivation, the Constitution does not
recognize an absolute and uncontrollable liberty. Liberty in each of its phases has its history and connotation. But the liberty safeguarded is liberty in a social
organization which requires the protection of law
against the evils which menace the health, safety,
morals, and welfare of the people. Liberty under the
Constitution is thus necessarily subject to the restraints of due process, and regulation which is reasonable in relation to its subject and is adopted in the
interests of the community is due process.
...
It is manifest that this established principle is peculiarly applicable in relation to the employment of
women in whose protection the state has a special interest. That phase of the subject received elaborate
consideration in Muller v. Oregon (1908) . . . where the
constitutional authority of the state to limit the working hours of women was sustained. We emphasized
the consideration that “woman’s physical structure
and the performance of maternal functions place her
at a disadvantage in the struggle for subsistence” and
that her physical well being “becomes an object of

17. For an excellent summary of this controversy, see Alan
Brinkley, Laura Kalman, William W. Leuchtenburg, and
G. Edward White, “The Debate over the Constitutional Revolution of 1937,” American Historical Review 110 (2005): 1052.
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public interest and care in order to preserve the
strength and vigor of the race.” . . .
With full recognition of the earnestness and vigor
which characterize the prevailing opinion in [Adkins v.
Children’s Hospital (1923)], we find it impossible to reconcile that ruling with these well-considered declarations. What can be closer to the public interest than the
health of women and their protection from unscrupulous and overreaching employers? And if the protection of women is a legitimate end of the exercise of
state power, how can it be said that the requirement of
the payment of a minimum wage fairly fixed in order
to meet the very necessities of existence is not an admissible means to that end? The Legislature of the
state was clearly entitled to consider the situation of
women in employment, the fact that they are in the
class receiving the least pay, that their bargaining
power is relatively weak, and that they are the ready
victims of those who would take advantage of their
necessitous circumstances. The Legislature was entitled to adopt measures to reduce the evils of the
“sweating system,” the exploiting of workers at wages
so low as to be insufficient to meet the bare cost of
living, thus making their very helplessness the occasion of a most injurious competition. The Legislature
had the right to consider that its minimum wage requirements would be an important aid in carrying out
its policy of protection. The adoption of similar requirements by many states evidences a deep seated
conviction both as to the presence of the evil and as to
the means adapted to check it. Legislative response to
that conviction cannot be regarded as arbitrary or capricious and that is all we have to decide. Even if the
wisdom of the policy be regarded as debatable and its
effects uncertain, still the Legislature is entitled to its
judgment.
There is an additional and compelling consideration which recent economic experience has brought
into a strong light. The exploitation of a class of workers who are in an unequal position with respect to bargaining power and are thus relatively defenseless
against the denial of a living wage is not only detrimental to their health and well being, but casts a direct
burden for their support upon the community. What
these workers lose in wages the taxpayers are called
upon to pay. The bare cost of living must be met. We
may take judicial notice of the unparalleled demands
for relief which arose during the recent period of depression and still continue to an alarming extent

I I I . I n d i v i d u al Righ t s

despite the degree of economic recovery which has
been achieved. . . . The community is not bound to
provide what is in effect a subsidy for unconscionable
employers. The community may direct its law-making
power to correct the abuse which springs from their
selfish disregard of the public interest. . . .
JUSTICE SUTHERLAND, joined by JUSTICE
VAN DEVANTER, JUSTICE McREYNOLDS, and
JUSTICE BUTLER, dissenting.
...
In the Adkins Case we . . . said that while there was
no such thing as absolute freedom of contract, but that
it was subject to a great variety of restraints, nevertheless, freedom of contract was the general rule and restraint the exception; and that the power to abridge
that freedom could only be justified by the existence of
exceptional circumstances. . . .
We further pointed out four distinct classes of
cases in which this court from time to time had
upheld statutory interferences with the liberty of contract. They were, in brief, (1) statutes fixing rates and
charges to be exacted by businesses impressed with
a public interest; (2) statutes relating to contracts for
the performance of public work; (3) statutes prescribing the character, methods, and time for payment of
wages; and (4) statutes fixing hours of labor. It is the
last class that has been most relied upon as affording
support for minimum-wage legislation; and much of
the opinion in the Adkins Case . . . is devoted to pointing out the essential distinction between fixing hours
of labor and fixing wages. What is there said need
not be repeated. It is enough for present purposes to
say that statutes of the former class deal with an incident of the employment, having no necessary effect
upon wages. The parties are left free to contract about
wages, and thereby equalize such additional burdens
as may be imposed upon the employer as a result of
the restrictions as to hours by an adjustment in respect of the amount of wages. This court, wherever
the question is adverted to, has been careful to disclaim any purpose to uphold such legislation as fixing
wages, and has recognized an essential difference between the two.
...
. . . The common-law rules restricting the power
of women to make contracts have, under our system,
long since practically disappeared. Women today
stand upon a legal and political equality with men.
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There is no longer any reason why they should be
put in different classes in respect of their legal right to
make contracts; nor should they be denied, in effect,
the right to compete with men for work paying lower
wages which men may be willing to accept. And it
is an arbitrary exercise of the legislative power to
do so. . . .
...
Since the contractual rights of men and women are
the same, does the legislation here involved, by restricting only the rights of women to make contracts
as to wages, create an arbitrary discrimination? We
think it does. Difference of sex affords no reasonable
ground for making a restriction applicable to the wage
contracts of all working women from which like contracts of all working men are left free. Certainly a suggestion that the bargaining ability of the average
woman is not equal to that of the average man would
lack substance. The ability to make a fair bargain, as
every one knows, does not depend upon sex.

Williamson v. Lee Optical, Inc., 348 U.S. 483
(1955)
The Lee Optical Company prepared lenses and frames for
persons who needed glasses. In 1953, Oklahoma passed a law
that prohibited opticians from providing lenses and frames
without a prescription from a licensed ophthalmologist or
optometrist. Opticians were required to obtain or have on
hand these prescriptions, even when replacing lost glasses or
repairing broken frames. The Lee Optical Company asked for
an injunction against Mac Williamson, the attorney general
of Oklahoma, claiming that the law was an unreasonable violation of the due process clause of the Fourteenth Amendment. Oklahoma insisted that the law was a reasonable
means to ensure that persons had regular checkups. The
local federal district court declared part of the law unconstitutional. Oklahoma appealed to the U.S. Supreme Court.
A unanimous Court had no difficulty finding this law
constitutional. Justice Douglas’s majority opinion ruled
that economic regulations would have to satisfy a very
toothless rational basis standard. Do you believe Justice
Douglas’s explanation for the law’s purpose? What do you
believe was the actual purpose of the measure? Should that
matter? After Williamson, can you imagine an economic
regulation that a legislature might actually pass that New
Deal/Great Society justices would find an unreasonable violation of due process?

Chapter 8 The New Deal/Great Society Era

JUSTICE DOUGLAS delivered the opinion of the
Court.
...
The Oklahoma law may exact a needless, wasteful requirement in many cases. But it is for the legislature, not the courts, to balance the advantages and
disadvantages of the new requirement. It appears
that, in many cases, the optician can easily supply the
new frames or new lenses without reference to the old
written prescription. It also appears that many written prescriptions contain no directive data in regard
to fitting spectacles to the face. But in some cases the
directions contained in the prescription are essential
if the glasses are to be fitted so as to correct the particular defects of vision or alleviate the eye condition.
The legislature might have concluded that the frequency of occasions when a prescription is necessary
was sufficient to justify this regulation of the fitting
of eyeglasses. Likewise, when it is necessary to duplicate a lens, a written prescription may or may not be
necessary. But the legislature might have concluded
that one was needed often enough to require one in
every case. Or the legislature may have concluded
that eye examinations were so critical, not only for
correction of vision but also for detection of latent ailments or diseases, that every change in frames and
every duplication of a lens should be accompanied by
a prescription from a medical expert. To be sure, the
present law does not require a new examination of the
eyes every time the frames are changed or the lenses
duplicated. For if the old prescription is on file with
the optician, he can go ahead and make the new fitting or duplicate the lenses. But the law need not be
in every respect logically consistent with its aims to
be constitutional. It is enough that there is an evil at
hand for correction, and that it might be thought that
the particular legislative measure was a rational way
to correct it.
The day is gone when this Court uses the Due Process Clause of the Fourteenth Amendment to strike
down state laws, regulatory of business and industrial
conditions because they may be unwise, improvident,
or out of harmony with a particular school of
thought. . . . “For protection against abuses by legislatures, the people must resort to the polls, not to the
courts.”
[In evaluating equal protection claims the] problem
of legislative classification is a perennial one, admitting of no doctrinaire definition. Evils in the same
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process of adjudication than does “incorporation,” is,
albeit difficult, the one that was followed throughout
the 19th and most of the present century. It entails a
“gradual process of judicial inclusion and exclusion,”
. . . seeking, with due recognition of constitutional tolerance for state experimentation and disparity, to ascertain those “immutable principles . . . of free
government which no member of the Union may disregard.” . . . Due process was not restricted to rules
fixed in the past, for that “would be to deny every
quality of the law but its age, and to render it incapable
of progress or improvement.” . . . Nor did it impose
nationwide uniformity in details. . . .
...
The relationship of the Bill of Rights to this “gradual process” seems to me to be twofold. In the first
place it has long been clear that the Due Process Clause
imposes some restrictions on state action that parallel
Bill of Rights restrictions on federal action. Second,
and more important than this accidental overlap, is
the fact that the Bill of Rights is evidence, at various
points, of the content Americans find in the term “liberty” and of American standards of fundamental fairness. . . . The logically critical thing, however, was not
that the rights had been found in the Bill of Rights, but
that they were deemed, in the context of American
legal history, to be fundamental. . . .
. . . In sum, there is a wide range of views on the
desirability of trial by jury, and on the ways to make it
most effective when it is used; there is also considerable variation from State to State in local conditions
such as the size of the criminal caseload, the ease or
difficulty of summoning jurors, and other trial conditions bearing on fairness. . . .
This Court, other courts, and the political process
are available to correct any experiments in criminal
procedure that prove fundamentally unfair to defendants. That is not what is being done today: instead,
and quite without reason, the Court has chosen to
impose upon every State one means of trying criminal
cases; it is a good means, but it is not the only fair
means, and it is not demonstrably better than the alternatives States might devise.

State Action
New Deal and Great Society liberals often found government complicity with what justices in the Republican Era regarded as private race discrimination.

I I . F o u n d at i o n s

The Civil Rights Cases (1883) held that the Fourteenth
Amendment limited only state actors. Supreme Court
majorities did not overrule that decision, but they
often found state action behind what had previously
been considered private behavior. Judicial decisions
held:
1.

2.

3.

4.

Private parties performing a public function had to
respect constitutional norms. Such public functions were performed by company towns, shopping centers, and, most important, political parties
and organizations participating in primary
elections.
Private parties had to respect constitutional norms
whenever the state was significantly involved in
their activities. Significant state involvement included enforcing restrictive racial covenants and
leasing property to a restaurant that refused to
serve persons of color.
State action was often present when Southern businesses called on law-enforcement officials to oust
persons of color protesting segregation.
State action was not necessary when private parties
in the housing market discriminated against persons of color, because denying contract or property
rights on the basis of race was a badge or incident of
slavery outlawed by the Thirteenth Amendment.

These constitutional decisions had significant policy
consequences. Smith v. Allwright (1944) and other
Supreme Court decisions largely abolished party

primaries in the South that were restricted to white
persons. African-American voting in Democratic primaries increased substantially in many states when
political parties were no longer permitted to discriminate against persons of color when choosing candidates for general elections. Courts and elected officials
eliminated many private barriers to integrated housing. Shelley v. Kraemer (1948) found state action when
courts enforced restrictive covenants, housing contracts that prevent persons from reselling their homes
to persons of color. In Burton v. Wilmington Parking
Authority (1961) the justices held by a vote of 6–3 that
because the Eagle Coffee Shoppe leased space within
a parking garage operated by the city’s Wilmington
Parking Authority, the business was deemed a state
actor bound by the Fourteenth Amendment and thus
could not deny service to William Burton because of
his race. “The State has so far insinuated itself into
a position of interdependence with Eagle,” Justice
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Clark wrote, “that it must be recognized as a joint participant in the challenged activity.” Jones v. Alfred H.
Mayer Co. (1968) held that private housing discrimination violated the Thirteenth Amendment, which does
not have a state action requirement.

Shelley v. Kraemer, 334 U.S. 1 (1948)
J. D. Shelley and his spouse, persons of color, on August 11,
1945, purchased from Josephine Fitzgerald a house on Labadie Avenue in St. Louis, Missouri. Most homeowners on
that block had in 1911 signed a restrictive covenant. The
crucial provision of that agreement prohibited each owner
from selling or renting their plot to “people of the Negro or
Mongolian Race.” Louis Kraemer, a party to that agreement, brought a lawsuit asking that the Shelley family be
required to leave the house and be divested of their title to the
property. The state trial court rejected their lawsuit on the
ground that the original restrictive covenant had not been
validly made. That decision was reversed by the Supreme
Court of Missouri, which concluded that the restrictive covenant was valid and did not violate the constitutional rights
of the Shelleys. The Shelleys appealed that verdict to the
U.S. Supreme Court, claiming that judicial enforcement of
the restrictive covenant violated the Fourteenth Amendment. For the first time in American history, the United
States submitted an amicus brief on behalf of the party
claiming unconstitutional racial discrimination.
Restrictive covenants were a popular means for fostering
residential segregation after the Supreme Court in
Buchanan v. Warley (1917) ruled that elected officials
could not mandate racial segregation in the housing market.
If people in an entire neighborhood agreed not to sell or rent
their homes to persons of color, such covenants could keep
neighborhoods segregated in perpetuity. The Supreme Court
in Buckley v. Corrigan (1926) declared such private agreements did not violate the Fourteenth Amendment.
The Supreme Court unanimously ruled that courts could
not enforce restrictive covenants. Chief Justice V
 inson’s
majority opinion declared that state action occurred when
courts enforced a restrictive covenant. He did not declare
restrictive covenants illegal. Had Fitzgerald in 1948 refused
to sell to persons of color, the Vinson Court would not have
found a constitutional wrong. This meant that the impact of
Shelley was quite limited. Persons of color would gain constitutional rights only when persons who signed a restrictive racial covenant either changed their minds or sold the
property to someone who was later willing to sell to a person
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of color. Did the justices rule that states cannot prevent a
willing seller from conveying property to a willing buyer
of a different race? This was Chief Justice Vinson’s understanding of Shelley. Five years later he insisted that persons
who violated a restrictive racial covenant could be sued for
damages by other parties to that agreement. His opinion in
Barrows v. Jackson (1953) declared, “No non-Caucasian
has been injured or could be injured if damages are assessed
against respondent for breaching the promise which she willingly and voluntarily made to petitioners, a promise which
neither the federal law nor the Constitution proscribes.”
That opinion was the lone dissent. Justice M
 inton’s majority opinion declared that courts could not order any remedy
when persons violated restrictive racial covenants. “This
Court,” he wrote, “will not permit or require California to
coerce respondent to respond in damages for failure to observe a restrictive covenant that this Court would deny
California the right to enforce in equity.” This suggests that
Shelley is based on the common-law principle that contracts
against public policy are not judicially enforceable. What is
left of the requirement of “state action” after Shelley? Does
Shelley permit police to enforce a restaurant’s decision to
not serve African-Americans or your decision to invite only
members of your ethnic group to a party? Was Shelley
rooted more in politics than in law? The justices abhorred restrictive racial covenants. The U.S. government and prominent interest groups wanted restrictive covenants declared
judicially unenforceable. Under these circumstances, the
Vinson Court might not have needed much of a legal excuse
to rule against the Kraemers.
Brief for the United States as Amicus Curiae
The Federal Government has a special responsibility
for the protection of the fundamental civil rights guaranteed to the people by the Constitution and laws of
the United States. . . . The Government is of the view
that judicial enforcement of racial restrictive covenants on real property is incompatible with the spirit
and letter of the Constitution and laws of the United
States. It is fundamental that no agency of government
should participate in any action which will result in
depriving any person of essential rights because of
race or color or creed. This Court has held that such
discriminations are prohibited by the organic law of
the land, and that no legislative body has power to
create them. It must follow, therefore, that the Constitutional rights guaranteed to every person cannot be
denied by private contracts enforced by the judicial
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branch of government—especially where the discrimination created by private contracts have grown to
such proportions as to become detrimental to the
public welfare and against public policy.
...
Racial restrictive covenants . . . are responsible for
the creation of isolated areas in which over-crowded
racial minorities are confined, and in which living
conditions are steadily worsened. The avenues of
escape are being narrowed and reduced. As to the
people so trapped, there is no life in the accepted sense
of the word; liberty is a mockery, and the right to
pursue happiness a phrase without meaning, empty
of hope and reality. This situation cannot be reconciled with the spirit of mutual tolerance and respect
for the dignity and rights of the individual which give
vitality to our democratic way of life. The time has
come to destroy these evils which threaten the safety
of our free institutions.
The fact that racial restrictive covenants are being
enforced by instrumentalities of government has
become a source of serious embarrassment to agencies
of the Federal Government in the performance of
many essential functions, including the programs relating to housing and home finance, to public health,
to the protection of dependent native racial minorities
in the United States and its territories, to the conduct
of foreign affairs, and to the protection of civil rights.
CHIEF JUSTICE VINSON delivered the opinion of the
Court.
...
It cannot be doubted that among the civil rights intended to be protected from discriminatory state
action by the Fourteenth Amendment are the rights to
acquire, enjoy, own and dispose of property. Equality
in the enjoyment of property rights was regarded by
the framers of that Amendment as an essential precondition to the realization of other basic civil rights
and liberties which the Amendment was intended to
guarantee. . . .
It is likewise clear that restrictions on the right of
occupancy of the sort sought to be created by the private agreements in these cases could not be squared
with the requirements of the Fourteenth Amendment
if imposed by state statute or local ordinance. . . .
. . . Here the particular patterns of discrimination
and the areas in which the restrictions are to operate,
are determined, in the first instance, by the terms of
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agreements among private individuals. Participation
of the State consists in the enforcement of the restrictions so defined. . . .
Since the decision of this Court in the Civil Rights
Cases (1883), . . . the principle has become firmly embedded in our constitutional law that the action inhibited
by the first section of the Fourteenth Amendment is
only such action as may fairly be said to be that of the
States. That Amendment erects no shield against merely
private conduct, however discriminatory or wrongful.
We conclude, therefore, that the restrictive agreements standing alone cannot be regarded as a violation of any rights guaranteed to petitioners by the
Fourteenth Amendment. So long as the purposes of
those agreements are effectuated by voluntary adherence to their terms, it would appear clear that there
has been no action by the State and the provisions of
the Amendment have not been violated. . . .
But here there was more. These are cases in which
the purposes of the agreements were secured only by
judicial enforcement by state courts of the restrictive
terms of the agreements. . . .
That the action of state courts and of judicial officers in their official capacities is to be regarded as
action of the State within the meaning of the Fourteenth Amendment, is a proposition which has long
been established by decisions of this Court. . . .
...
. . . We have no doubt that there has been state
action in these cases in the full and complete sense of
the phrase. The undisputed facts disclose that petitioners were willing purchasers of properties upon
which they desired to establish homes. The owners of
the properties were willing sellers; and contracts of
sale were accordingly consummated. It is clear that
but for the active intervention of the state courts, supported by the full panoply of state power, petitioners
would have been free to occupy the properties in
question without restraint.
These are not cases, as has been suggested, in
which the States have merely abstained from action,
leaving private individuals free to impose such discriminations as they see fit. Rather, these are cases in
which the States have made available to such individuals the full coercive power of government to deny to
petitioners, on the grounds of race or color, the enjoyment of property rights in premises which petitioners
are willing and financially able to acquire and which
the grantors are willing to sell. . . .
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...
We hold that in granting judicial enforcement of the
restrictive agreements in these cases, the States have
denied petitioners the equal protection of the laws and
that, therefore, the action of the state courts cannot
stand. We have noted that freedom from discrimination by the States in the enjoyment of property rights
was among the basic objectives sought to be effectuated
by the framers of the Fourteenth Amendment. That
such discrimination has occurred in these cases is clear.
Because of the race or color of these petitioners they
have been denied rights of ownership or occupancy enjoyed as a matter of course by other citizens of different
race or color. . . . Only recently this Court has had occasion to declare that a state law which denied equal enjoyment of property rights to a designated class of
citizens of specified race and ancestry, was not a legitimate exercise of the state’s police power but violated the
guaranty of the equal protection of the laws. . . .
...
JUSTICE REED, JUSTICE JACKSON, and JUSTICE
RUTLEDGE took no part in the consideration or decision of these cases.

Jones v. Alfred H. Mayer Co., 392 U.S. 409
(1968)
Joseph Lee Jones and Barbara Jo Jones, two African-American
citizens, sought to buy a house in the Paddock Woods community from the Alfred H. Mayer Company. The Mayer
Company had a company policy to not sell to persons of
color. The Jones family sued, claiming that the refusal to sell
violated their federal statutory rights, the Fourteenth
Amendment, and the Thirteenth Amendment. The Mayer
Company asserted that, as a private business, its racial discrimination was not barred by the post–Civil War amendments. The federal district court sided with the Mayer
Company, finding no state action present in this case. After
that decision was sustained by the Court of Appeals for the
Eighth Circuit, Joseph and Barbara Jones appealed to the
U.S. Supreme Court.
The Supreme Court ruled by a 7–2 vote that the Mayer
Company had violated constitutional rights. Justice S
 tewart
relied on federal statutes passed under the Thirteenth
Amendment, rather than legislation implementing the Fourteenth Amendment. That substitution was crucial, because
the Thirteenth Amendment has no state action requirement.
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At the same time, that clever substitution raised certain
puzzles. The Mayer Company could not constitutionally
have developed Paddock Woods with slave labor. The more
complex question is whether its refusal to sell plots in that
development to persons of color was a badge or incident of
slavery. Under Justice Stewart’s opinion, might all forms
of race discrimination be considered badges and incidents
of slavery? Is the same true for Justice Douglas’s concurring opinion? Indeed, were Justice D
 ouglas’s opinion the
law of the land, could a claim of race discrimination ever be
dismissed for lack of state action? Does this interpretation
amount to a resurrection of the analysis of the Thirteenth
Amendment elaborated by Justice John Marshall Harlan
(the first) in his dissenting opinion in the Civil Rights
Cases (1883)? Review the debates over the Thirteenth
Amendment and the Freedmen’s Bureau Bill. Which judicial opinion best captures original understandings during
Reconstruction?
While the Supreme Court was considering Jones v.
Alfred H. Mayer Co., Congress passed the Fair Housing Act
of 1968. The crucial provision of that statute makes it unlawful “to refuse to sell or rent after the making of a bona fide
offer, or to refuse to negotiate for the sale or rental of, or otherwise make unavailable or deny, a dwelling to any person because of race, color, religion, sex, familial status, or national
origin.” Justices White and Harlan believed that no need existed to decide Jones in light of this statute. Do you agree?
JUSTICE STEWART delivered the opinion of the
Court.
In this case, we are called upon to determine the
scope and the constitutionality of an Act of Congress,
42 U.S.C. § 1982, which provides that:
All citizens of the United States shall have the same
right, in every State and Territory, as is enjoyed by
white citizens thereof to inherit, purchase lease,
sell, hold, and convey real and personal property.
. . . We hold that § 1982 bars all racial discrimination,
private as well as public, in the sale or rental of property, and that the statute, thus construed, is a valid exercise of the power of Congress to enforce the
Thirteenth Amendment.
...
It has never been doubted . . . , “that the power vested
in Congress to enforce the [Thirteenth Amendment] by
appropriate legislation,” includes the power to enact laws
“direct and primary, operating upon the acts of individuals, whether sanctioned by State legislation or not.” . . .
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sophistry. For we all know that segregation is practically always initiated on the basis that Negroes are
inferior and undesirable. Thus, when Negroes allow
themselves to be cajoled into accepting the status defined by the separate school, they do something to
their personalities which is infinitely worse than any
of the discomforts some of them may experience in a
mixed school.
In the second instance, the separate school is generally uneconomical, and frequently financially burdensome. Except in very large cities where the Negro
population is fairly dense, separate schools mean
costly duplication of facilities and an unreasonable increase in school expenditures. Consequently, where
sufficient funds are not available to support decent
schools for both whites and Negroes, and even in
many cases where they are sufficient, it is the Negro
school that suffers, and there is very little that is done
about it. . . .
In the third instance, and finally, not only is the
separate school uneconomical and undemocratic but it
results in the mis-education of both races. Separation
of the two racial groups, at an early age, when they
should be learning to know and respect each other, develops anti-racial and provincial attitudes in both, and
necessitates, in adulthood, re-education against tremendous odds. The net results of such an educational
policy are that the Negro develops an almost ineradicable inferiority complex and evolves a set of Jim Crow
standards and values; the white child develops an unwarranted sense of superiority—if not an actual contempt for or indifference towards the Negro. And both
races develop a misunderstanding of each other that
necessitates all of the expensive and ineffective racerelations machinery that we have in this country at the
present time. . . .

Brown v. Board of Education of Topeka
(Brown I), 347 U.S. 483 (1954)
Linda Brown was a young girl who attended the Monroe
School, an all-black school in Topeka, Kansas. When she was
seven her father attempted to enroll her in the Summer
School, which by local ordinance was restricted to white
children. The Summer School was attractive to the Brown
family because it had better facilities and was closer to their
house than the Monroe School. When the Summer School
refused to enroll Linda Brown, her father, assisted by the
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local NAACP, filed a lawsuit claiming that the segregation
law violated the equal protection clause of the Fourteenth
Amendment. The federal district court in Kansas rejected
the lawsuit and the Brown family appealed to the U.S. Supreme Court. In 1952 the Supreme Court announced that
the justices would adjudicate that appeal, along with similar
suits filed in South Carolina, Virginia, Delaware, and the
District of Columbia. The Truman administration submitted a legal brief supporting the NAACP that included a long
passage inserted by the State Department emphasizing the
difficulties that segregation posed for America’s diplomatic
efforts to win the hearts and minds of the “Third World” in
the Cold War. The Court was unable to reach an agreement
after the initial arguments and scheduled a second hearing,
asking the parties to focus particularly on the original meaning of the Fourteenth Amendment in regard to racially segregated public schools. By then Dwight Eisenhower had
been inaugurated and his nomination of California’s former
Republican governor Earl Warren as chief justice had been
confirmed. The Eisenhower Justice Department reaffirmed
the federal government’s support for judicial action against
segregation.
Brown v. Board of Education was the culmination of
a long litigation campaign aimed at overturning the ruling
in Plessy v. Ferguson (1896) that the Fourteenth Amendment did not prohibit “separate but equal” facilities for
blacks and whites. By the early 1950s the NAACP had
won a string of victories that either put bite into or chipped
away at the concept of “separate but equal” in the context
of segregated schools. In State of Missouri ex rel. Gaines
v. Canada (1938) the Supreme Court ruled that states had
to provide legal education to persons of color within the
state. Sipuel v. Board of Regents of University of
Oklahoma (1948) held that qualified persons of color
were entitled to immediate admission into a formerly
all-white law school and did not have to wait for the state
to establish a separate institution for students of color.
McLaurin v. Oklahoma State Regents (1950) added
that African-American students attending formerly allwhite graduate programs could not be segregated from
white students when doing so might interfere with their
ability to obtain an equal education. Sweatt v. Painter
(1950) established that a separate school for students of
color had to be equal in all respects to a school restricted to
white students. A crucial passage in the Sweatt opinion
raised questions about whether, in a society in which white
persons held all the positions of influence, a separate institution for students of color could ever be the equal of a
white institution. Chief Justice Vinson observed,
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The University of Texas Law School possesses to a far
greater degree those qualities which are incapable of objective measurement but which make for greatness in a
law school. Such qualities, to name but a few, include
reputation of the faculty, experience of the administration, position and influence of the alumni, standing in
the community, traditions and prestige. It is difficult to
believe that one who had a free choice between these law
schools would consider the question close.
Public primary and secondary education posed a tougher
challenge. Because those schools affected far more people and
involved young children, they were much more politically
sensitive. Case-by-case litigation was a prohibitively expensive and time-consuming proposition. Hopes that Southern
states would abolish separate schools rather than fund them
adequately had proven futile. Such states as South Carolina
were willing to commit the substantial funds perceived necessary to salvage separate schools. Many black parents and
teachers were far more interested in improving the resources
flowing into black schools than in eliminating these schools
in favor of integrated facilities. Persons who challenged segregated schools ran exceptional personal risks. Consider the
fate of Joseph DeLaine, the person responsible for the South
Carolina lawsuit against segregated schools:
Before it was over, they fired him from the little schoolhouse at the church he had taught devotedly for ten years.
And they fired his wife and two of his sisters and a niece.
And they threatened him with bodily harm. And they
sued him on trumped-up charges and convicted him in a
kangaroo court and left him with a judgment that denied
him credit from any bank. And they burned his house to
the ground while the fire department stood around
watching the flames consume the night. And they stoned
the church at which he pastored. And fired shotguns at
him out of the dark.41
The Supreme Court in Brown unanimously declared
public school segregation unconstitutional. Chief Justice
Earl Warren’s opinion maintained that Jim Crow education
deprived children of color of an equal education. No prominent (or even not-so-prominent) commentator at present
would overrule the decision, but disagreement exists on the
proper basis for declaring school segregation unconstitutional. On what basis did the Justice Department and Chief

41. Richard Kluger, Simple Justice: The History of Brown v. Board
of Education and Black America’s Struggle for Equality (New York:
Knopf, 1984), 3.

V. E q u ali t y

Justice Warren believe segregated schools to be unconstitutional? Do you believe that either justification is correct?
Are the arguments in the Brown opinion even legally credible, or are they better explained by Warren’s determination
to rally a unanimous Court and not offend Southern sensibilities any more than necessary? What is the best constitutional justification for Brown?
Brief for the United States, Amicus Curiae, Brown v.
Board of Education
...
[These cases raise] questions of the first importance
in our society. For racial discriminations imposed by
law, or having the sanction or support of government,
inevitably tend to undermine the foundations of a society dedicated to freedom, justice, and equality. The
proposition that all men are created equal is not mere
rhetoric. It implies a rule of law—an indispensable
condition to a civilized society—under which all men
stand equal and alike in the rights and opportunities
secured to them by their government. Under the Constitution every agency of government, national and
local, legislative, executive, and judicial, must treat
each of our people as an American, and not as a member
of a particular group classified on the basis of race or
some other constitutional irrelevancy. The color of a
man’s skin—like his religious beliefs, or his political
attachments, or the country from which he or his ancestors came to the United States—does not diminish
or alter his legal status or constitutional rights. “Our
Constitution is color-blind, and neither knows nor tolerates classes among citizens.”
...
It is in the context of the present world struggle between freedom and tyranny that the problem of racial
discrimination must be viewed. The United States is
trying to prove to the people of the world, of every nationality, race, and color, that a free democracy is the
most civilized and most secure form of government
yet devised by man. We must set an example for others
by showing firm determination to remove existing
flaws in our democracy.
The existence of discrimination against minority
groups in the United States has an adverse effect upon
our relations with other countries. Racial discrimination furnishes grist for the Communist propaganda
mills, and it raises doubts even among friendly nations as to the intensity of our devotion to the democratic faith. . . .
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The Government submits that compulsory racial
segregation is itself, without more, an unconstitutional
discrimination. “Separate but equal” is a contradiction
in terms. Schools or other public facilities where persons are segregated by law, solely on the basis of race
or color, cannot in any circumstances be regarded as
equal. The constitutional requirement is that of equality, not merely in one sense of the word but in every
sense. Nothing in the language or history of the Fourteenth Amendment supports the notion that facilities
need be equal only in a physical sense.
People who are compelled by law to live in a
ghetto do not enjoy equality, even though their
houses are as good as, or better than, those on the
outside. . . . The same is true of children who know
that because of their color the law sets them apart
from others, and requires them to attend separate
schools specially established for members of their
race. The facts of every-day life confirm the finding of
the district court in the Kansas case that segregation
has a “detrimental effect” on colored children; that it
affects their motivation to learn; and that it has a tendency to retard their educational and mental development and to deprive them of benefits they would
receive in an integrated school system. . . .
...
In these days, when the free world must conserve
and fortify the moral as well as the material sources of
its strength, it is especially important to affirm that the
Constitution of the United States places no limitation,
express or implied, on the principle of the equality of
all men before the law. Mr. Justice Harlan said in his
dissent in the Plessy case,
We boast of the freedom enjoyed by our people
above all other peoples. But it is difficult to reconcile that boast with a state of the law which, practically, puts the brand of servitude and degradation
upon a large class of our fellow-citizens, our equals
before the law.
The Government and people of the United States must
prove by their actions that the ideals expressed in the
Bill of Rights are living realities, not literary abstractions. As the President has stated:
If we wish to inspire the people of the world whose
freedom is in jeopardy, if we wish to restore hope to
those who have already lost their civil liberties, if
we wish to fulfill the promise that is ours, we must
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correct the remaining imperfections in our practice
of democracy.
We know the way. We need only the Will.
CHIEF JUSTICE WARREN delivered the opinion of
the Court.
...
The plaintiffs contend that segregated public
schools are not “equal” and cannot be made “equal,”
and that hence they are deprived of the equal protection of the laws. . . .
Reargument was largely devoted to the circumstances surrounding the adoption of the Fourteenth
Amendment in 1868. . . . This discussion and our
own investigation convince us that, although these
sources cast some light, it is not enough to resolve the
problem with which we are faced. At best, they are
inconclusive. The most avid proponents of the postWar Amendments undoubtedly intended them to
remove all legal distinctions among “all persons
born or naturalized in the United States.” Their opponents, just as certainly, were antagonistic to both
the letter and the spirit of the Amendments and
wished them to have the most limited effect. What
others in Congress and the state legislatures had in
mind cannot be determined with any degree of
certainty.
An additional reason for the inconclusive nature
of the Amendment’s history, with respect to segregated schools, is the status of public education at
that time. In the South, the movement toward free
common schools, supported by general taxation,
had not yet taken hold. Education of white children
was largely in the hands of private groups. Education of Negroes was almost nonexistent, and practically all of the race were illiterate. In fact, any
education of Negroes was forbidden by law in some
states. Today, in contrast, many Negroes have
achieved outstanding success in the arts and sciences as well as in the business and professional
world. It is true that public school education at the
time of the Amendment had advanced further in the
North, but the effect of the Amendment on Northern
States was generally ignored in the congressional
debates. . . . As a consequence, it is not surprising
that there should be so little in the history of the
Fourteenth Amendment relating to its intended
effect on public education.
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...
. . . [T]here are findings below that the Negro and
white schools involved have been equalized, or are
being equalized, with respect to buildings, curricula,
qualifications and salaries of teachers, and other “tangible” factors. Our decision, therefore, cannot turn on
merely a comparison of these tangible factors in the
Negro and white schools involved in each of the cases.
We must look instead to the effect of segregation itself
on public education.
In approaching this problem, we cannot turn the
clock back to 1868 when the Amendment was adopted,
or even to 1896 when Plessy v. Ferguson was written.
We must consider public education in the light of its
full development and its present place in American
life throughout the Nation. Only in this way can it be
determined if segregation in public schools deprives
these plaintiffs of the equal protection of the laws.
Today, education is perhaps the most important
function of state and local governments. Compulsory
school attendance laws and the great expenditures for
education both demonstrate our recognition of the importance of education to our democratic society. It is
required in the performance of our most basic public
responsibilities, even service in the armed forces. It is
the very foundation of good citizenship. Today it is a
principal instrument in awakening the child to cultural
values, in preparing him for later professional training,
and in helping him to adjust normally to his environment. In these days, it is doubtful that any child may
reasonably be expected to succeed in life if he is denied
the opportunity of an education. Such an opportunity,
where the state has undertaken to provide it, is a right
which must be made available to all on equal terms.
We come then to the question presented: Does segregation of children in public schools solely on the
basis of race, even though the physical facilities and
other “tangible” factors may be equal, deprive the children of the minority group of equal educational opportunities? We believe that it does.
In Sweatt v. Painter (1950), in finding that a segregated law school for Negroes could not provide them
equal educational opportunities, this Court relied in
large part on “those qualities which are incapable of
objective measurement but which make for greatness
in a law school.” In McLaurin v. Oklahoma State Regents
(1950), the Court, in requiring that a Negro admitted to
a white graduate school be treated like all other students, again resorted to intangible considerations: “. . .
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his ability to study, to engage in discussions and exchange views with other students, and, in general, to
learn his profession.” Such considerations apply with
added force to children in grade and high schools. To
separate them from others of similar age and qualifications solely because of their race generates a feeling
of inferiority as to their status in the community that
may affect their hearts and minds in a way unlikely
ever to be undone. . . . Whatever may have been the
extent of psychological knowledge at the time of Plessy
v. Ferguson, this finding is amply supported by modern
authority.42 Any language in Plessy v. Ferguson contrary to this finding is rejected.
We conclude that in the field of public education
the doctrine of “separate but equal” has no place. Separate educational facilities are inherently unequal.
Therefore, we hold that the plaintiffs and others similarly situated for whom the actions have been brought
are, by reason of the segregation complained of, deprived of the equal protection of the laws guaranteed
by the Fourteenth Amendment. This disposition
makes unnecessary any discussion whether such segregation also violates the Due Process Clause of the
Fourteenth Amendment.
Because these are class actions, because of the wide
applicability of this decision, and because of the great
variety of local conditions, the formulation of decrees
in these cases presents problems of considerable complexity. On reargument, the consideration of appropriate relief was necessarily subordinated to the primary
question—the constitutionality of segregation in
public education. We have now announced that such
segregation is a denial of the equal protection of the
laws. In order that we may have the full assistance of
the parties in formulating decrees, the cases will be
restored to the docket, and the parties are requested to
present further argument. . . .

42. [Footnote by the Court] K. B. Clark, Effect of Prejudice and
Discrimination on Personality Development (Midcentury White
House Conference on Children and Youth, 1950); Witmer and
Kotinsky, Personality in the Making (1952), c. VI; Deutscher and
Chein, The Psychological Effects of Enforced Segregation: A
Survey of Social Science Opinion, 26 J. Psychol. 259 (1948); Chein,
What are the Psychological Effects of Segregation Under Conditions of Equal Facilities?, 3 Int. J. Opinion and Attitude Res. 229
(1949); Brameld, Educational Costs, in Discrimination and National
Welfare (MacIver, ed., 1949), 44–48; Frazier, The Negro in the United
States (1949), 674–681. And see generally Myrdal, An American
Dilemma (1944).
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Bolling v. Sharpe, 347 U.S. 497 (1954)
Spottswood Thomas Bolling was one of several
African-American parents who sought to have their children attend Sousa Junior High School in Washington, DC.
Their children were denied admission solely because Sousa
Junior High was restricted to white pupils. Bolling sued
C. Melvin Sharpe, the president of the Board of Education
for the District of Columbia. A federal district court dismissed the lawsuit. Bolling appealed that decision to the
U.S. Supreme Court.
Segregation in the District of Columbia raised different
constitutional issues than segregation in the states. The
equal protection clause of the Fourteenth Amendment limits
only state governments. No such restriction on the federal
government explicitly appears in the Bill of Rights.
The Supreme Court unanimously ordered that schools in
Washington, DC, be desegregated. Chief Justice Warren’s
opinion asserted that the due process clause of the Fifth
Amendment contained an equal protection component and
that Jim Crow education in the District of Columbia violated that constitutional commitment. Was this a sound interpretation of the Constitution or did Bolling reflect the
political impossibility of declaring that only the federal government could segregate by race? Bolling, but not Brown,
asserts that “classifications based solely upon race must be
scrutinized with particular care” and that “segregation in
public education is not reasonably related to any proper governmental objective.” Both statements could have been made
with respect to segregation in the states. Why does the
Bolling opinion make these assertions, but not the Brown
opinion? Might the justices have believed that they could be
more forthright when declaring a federal law unconstitutional because the executive branch of the national government was on record as calling for an end to segregation in
the District of Columbia?
CHIEF JUSTICE WARREN delivered the opinion of
the Court.
...
We have this day held that the Equal Protection
Clause of the Fourteenth Amendment prohibits the
states from maintaining racially segregated public
schools. The legal problem in the District of Columbia
is somewhat different, however. The Fifth Amendment, which is applicable in the District of Columbia,
does not contain an equal protection clause as does
the Fourteenth Amendment which applies only to the
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states. But the concepts of equal protection and due
process, both stemming from our American ideal of
fairness, are not mutually exclusive. The “equal protection of the laws” is a more explicit safeguard of prohibited unfairness than “due process of law,” and,
therefore, we do not imply that the two are always interchangeable phrases. But, as this Court has recognized, discrimination may be so unjustifiable as to be
violative of due process.
Classifications based solely upon race must be scrutinized with particular care, since they are contrary to
our traditions and hence constitutionally suspect. . . .
Although the Court has not assumed to define “liberty” with any great precision, that term is not confined to mere freedom from bodily restraint. Liberty
under law extends to the full range of conduct which
the individual is free to pursue, and it cannot be restricted except for a proper governmental objective.
Segregation in public education is not reasonably related to any proper governmental objective, and thus
it imposes on Negro children of the District of Columbia a burden that constitutes an arbitrary deprivation
of their liberty in violation of the Due Process Clause.
In view of our decision that the Constitution prohibits the states from maintaining racially segregated
public schools, it would be unthinkable that the same
Constitution would impose a lesser duty on the Federal Government. We hold that racial segregation in
the public schools of the District of Columbia is a
denial of the due process of law guaranteed by the
Fifth Amendment to the Constitution.

Brown v. Board of Education of Topeka
(Brown II), 349 U.S. 294 (1955)
The Supreme Court in Brown I ordered the parties to return
the next year and argue the appropriate remedy. The NAACP
insisted that the justices order an immediate end to all statemandated segregation. Southern states disagreed. Both the
briefs for the states involved in the initial Brown litigation
and amicus briefs submitted by Arkansas, Maryland, North
Carolina, Oklahoma, and Florida insisted that the Court had
demanded the impossible. If the justices would not modify
their position in Brown I, they should certainly not provide
firm standards for the desegregation process. The United
States took an intermediate position. The Eisenhower administration insisted on “an immediate and substantial start
toward desegregation.” The Justice Department’s brief noted
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that “popular hostility, where found to exist, is a problem that
needs to be recognized and faced with understanding, but it
can afford no legal justification for a failure to end school
segregation.”
The Supreme Court in Brown II unanimously adopted
the position advocated by the United States. Chief Justice
Warren’s opinion either paraphrased or adopted wholesale
passages from the Justice Department’s brief, including the
crucial claim that schools be desegregated with “all deliberate speed.” Traditionally, winning parties in lawsuits are
entitled to their remedy the instant the judicial decision is
final. A person whom the Supreme Court determines has
been unconstitutionally convicted normally must be immediately released from jail. Certainly, states cannot continue
enforcing a ban on flag burning after the statute has been
declared unconstitutional. Why did Chief Justice Warren
nevertheless insist that states could continue enforcing unconstitutional segregation laws? Was his reasoning valid?
Was the Brown II decision sound constitutional politics in
light of Southern resistance or did the failure to order immediate desegregation encourage that resistance?
CHIEF JUSTICE WARREN delivered the opinion of
the Court.
These cases were decided on May 17, 1954. The
opinions of that date, declaring the fundamental principle that racial discrimination in public education is
unconstitutional, are incorporated herein by reference. All provisions of federal, state, or local law requiring or permitting such discrimination must yield
to this principle. There remains for consideration the
manner in which relief is to be accorded.
...
Full implementation of these constitutional principles may require solution of varied local school problems. School authorities have the primary responsibility
for elucidating, assessing, and solving these problems;
courts will have to consider whether the action of school
authorities constitutes good faith implementation of the
governing constitutional principles. Because of their
proximity to local conditions and the possible need
for further hearings, the courts which originally heard
these cases can best perform this judicial appraisal.
Accordingly, we believe it appropriate to remand the
cases to those courts.
In fashioning and effectuating the decrees, the
courts will be guided by equitable principles. Traditionally, equity has been characterized by a practical
flexibility in shaping its remedies and by a facility for
adjusting and reconciling public and private needs.
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These cases call for the exercise of these traditional attributes of equity power. At stake is the personal interest of the plaintiffs in admission to public schools as
soon as practicable on a nondiscriminatory basis. To
effectuate this interest may call for elimination of a variety of obstacles in making the transition to school
systems operated in accordance with the constitutional principles set forth in our May 17, 1954, decision.
Courts of equity may properly take into account the
public interest in the elimination of such obstacles in a
systematic and effective manner. But it should go
without saying that the vitality of these constitutional
principles cannot be allowed to yield simply because
of disagreement with them.
While giving weight to these public and private
considerations, the courts will require that the defendants make a prompt and reasonable start toward
full compliance with our May 17, 1954, ruling. Once
such a start has been made, the courts may find that
additional time is necessary to carry out the ruling in
an effective manner. The burden rests upon the defendants to establish that such time is necessary in
the public interest and is consistent with good faith
compliance at the earliest practicable date. To that
end, the courts may consider problems related to administration, arising from the physical condition of
the school plant, the school transportation system,
personnel, revision of school districts and attendance areas into compact units to achieve a system
of determining admission to the public schools on a
nonracial basis, and revision of local laws and regulations which may be necessary in solving the foregoing problems. They will also consider the adequacy
of any plans the defendants may propose to meet
these problems and to effectuate a transition to a racially nondiscriminatory school system. During this
period of transition, the courts will retain jurisdiction of these cases.

Implementing Brown
The Reaction to Brown. The reaction to Brown was
paradoxically mixed and one-sided. Public opinion
polls indicated that a slight majority of Americans
supported the judicial decision striking down legally
segregated schools. Outside of the African-American
community, however, few persons in the North
danced in the streets when federal courts began ordering the desegregation of Southern schools. By comparison, opposition in the South was intense. The
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wisely provided. Moreover, when a “political theory”
embodied in our Constitution becomes outdated, it
seems to me that a majority of the nine members of
this Court are not only without constitutional power,
but are far less qualified, to choose a new constitutional political theory than the people of this country
proceeding in the manner provided by Article V.
...
JUSTICE HARLAN, whom JUSTICE STEWART joins,
dissenting.
...
Property qualifications and poll taxes have been a
traditional part of our political structure. . . . [I]t is only
by fiat that it can be said, . . . that there can be no rational debate as to their advisability. Most of the early
Colonies had them; many of the States have had them
during much of their histories; and, whether one
agrees or not, arguments have been and still can be
made in favor of them. For example, it is certainly a
rational argument that payment of some minimal poll
tax promotes civic responsibility, weeding out those
who do not care enough about public affairs to pay
$1.50 or thereabouts a year for the exercise of the franchise. It is also arguable, indeed it was probably accepted as sound political theory by a large percentage
of Americans through most of our history, that people
with some property have a deeper stake in community affairs, and are consequently more responsible,
more educated, more knowledgeable, more worthy of
confidence, than those without means, and that the
community and Nation would be better managed if
the franchise were restricted to such citizens. . . .
...
Property and poll-tax qualifications . . . are not in
accord with current egalitarian notions of how a
modern democracy should be organized. It is, of
course, entirely fitting that legislatures should modify
the law to reflect such changes in popular attitudes.
However, it is all wrong, in my view, for the Court to
adopt the political doctrines popularly accepted at a
particular moment of our history and to declare all
others to be irrational and invidious, barring them
from the range of choice by reasonably minded people
acting through the political process. It was not too
long ago that Mr. Justice Holmes felt impelled to
remind the Court that the Due Process Clause of the
Fourteenth Amendment does not enact the laissez-faire
theory of society. . . . The times have changed, and
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perhaps it is appropriate to observe that neither does
the Equal Protection Clause of that Amendment rigidly impose upon America an ideology of unrestrained egalitarianism.

Reapportionment

Reynolds v. Sims, 377 U.S. 533 (1964)
M. O. Sims and other members of a Birmingham business
association sued Alabama officials responsible for conducting elections, claiming that the Alabama legislature’s failure
to reapportion state legislative districts on a regular basis
violated their Fourteenth Amendment rights. One of the officials sued was B. A. Reynolds, a judge of a county probate
court. Sims based his claim in part on a provision in the
constitution of Alabama requiring that the state legislature
be reapportioned every ten years to reflect population
changes and shifts. The Alabama legislation had failed to
redistrict after 1900. The result by 1960 was significant inequalities in representation. Counties with more than half a
million people were entitled to the same one senator as counties with barely over ten thousand persons. A three-judge
panel on the federal district court declared the Alabama plan
unconstitutional, as well as two similar substitutes that had
just passed the Alabama state legislature. Alabama appealed
to the U.S. Supreme Court.
The Supreme Court affirmed the lower court’s decision
by an 8–1 vote. Chief Justice Earl Warren’s majority opinion
insisted that the Constitution required state legislatures to be
apportioned in a manner consistent with the one person, one
vote principle. Reynolds and Baker v. Carr (1961), which
held that courts could adjudicate conflicts over apportionment, are among the most important and controversial opinions handed down by the U.S. Supreme Court. Earl Warren,
who also wrote Brown, believed that these decisions were his
most important contributions to constitutional law. What is
the constitutional foundation of one person, one vote? Is that
foundation sound? Given that only one house in the national
government is apportioned by population, on what basis
does Warren determine that both houses in state legislatures
must be apportioned by population? Is his analysis correct?
Does Warren insist that all legislative districts must contain
equal population or merely that states must make population
equality their primary concern in apportioning legislative
districts? Under what conditions does Reynolds suggest
that states may deviate from population equality? How
much deviation is constitutionally acceptable?
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Richardson v. McChesney,
218 U.S. 487 (1910)

McPherson v. Blacker, 146
U.S. 1 (1892)

Case

8–0

6–0

9–0

9–0

Vote

Struck down

Upheld

Dismissed

Upheld

Outcome

States may reapportion by referendum.

A case is moot when election results have already
been certified.

At-large election of presidential electors does not
violate federal Constitution.

Decision

Table 8-6 Selection of U.S. Supreme Court Cases Reviewing State Apportionment of Legislative Districts

State of Ohio on Relation of
Davis v. Hildebrant, 241
U.S. 565 (1916)

Evaluation of whether congressional districts meet
federal statutory requirements is a political
question for Congress to assess.

State legislatures exercise a regular lawmaking
function when drawing congressional districts,
which are potentially subject to gubernatorial veto.

Dismissed

Legislative districting is subject to equal protection
scrutiny by courts.

Smiley v. Holm, 285
U.S. 355 (1932)

Remanded

4–3

6–2

Colegrove v. Green, 328
U.S. 549 (1946)
Baker v. Carr, 369 U.S. 186
(1962)
Struck down

Congressional districts must be drawn so as to give
equal representation to equal numbers.

8–1

Struck down

County-based voting system for primaries for
statewide offices violates one-person, one-vote
requirement.

6–3
Struck down

Gray v. Sanders, 372 U.S.
368 (1963)
Wesberry v. Sanders, 376
U.S. 1 (1964)
8–1

Minor variations in state legislative district size are
acceptable, and districting plans may take into
account partisanship of voters.

Both chambers of a state legislature must be
apportioned on the basis of population and
equally sized districts.

Upheld

Minor variations in state legislative district size are
acceptable, but multi-member districts are
unconstitutional when they have a negative
impact on the electoral chances of historically
disadvantaged groups.

Reynolds v. Sims, 377
U.S. 533 (1964)

Struck down

Districting plans may take into account the race of voters
in order to have a positive impact on the electoral
changes of historically disadvantaged groups.

6–3

Upheld

Preserving county boundaries is not an adequate
justification for creating variations in district size.

Gaffney v. Cummings, 412
U.S. 735 (1973)

Struck down

United Jewish Organizations 7–1
of Williamsburgh v. Carey,
430 U.S. 144 (1977)

6–3

7–1

Struck down

White v. Regester, 412
U.S. 755 (1973)

Connor v. Finch, 431
U.S. 407 (1977)

5–4

Struck down

Even trivial variations in congressional district size
are unacceptable unless justified by a legitimate
state interest.
9–0

Districting plans that move a cohesive minority group
into an electoral district such that their favored
candidate will be consistently defeated are illegal.

Karcher v. Daggett, 462
U.S. 725 (1983)
Thornburg v. Gingles, 478
U.S. 30 (1986)

Continued
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Case
5–4

Vote

Struck down

Remanded

Outcome

Highly irregular legislative districts that separate
voters based on race are unconstitutional.

Bizarrely drawn legislative districts that separate
voters based on race may be unconstitutional.

Decision
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Shaw v. Reno, 509 U.S. 630
(1993)
5–4
Upheld

Table 8-6 Continued

Bush v. Vera, 517 U.S. 952
(1996)
5–4

State may by referendum vest responsibility for
redistricting in an independent commission.

26. Gerald N. Rosenberg, The Hollow Hope: Can Courts Bring About
Social Change? (Chicago: University of Chicago Press, 1991), 297.
27. See Gary W. Cox and Jonathan N. Katz, The Electoral Consequences of the Reapportionment Revolution (New York: Cambridge
University Press, 2002).

CHIEF JUSTICE WARREN delivered the opinion of
the Court.
...

changes have made other differences is more controversial.
Most political actors at the time believed that reapportionment would shift power from conservative rural districts to
more liberal urban districts. Gerald Rosenberg’s survey concludes that these hopes were not realized. He writes, “While
there are studies both finding and not finding effects, an
overall reading seems to be that any [policy] effects that can
be traced to reapportionment are small.”26 One recent study
found that reapportionment benefited Democrats and incumbents. Democrats benefited in part because previous
districts had often resulted from Republican gerrymanders,
in part because the Democratic landslide in 1964 increased
the number of state legislators committed to Democratic
gerrymanders after Reynolds, and in part because the majority of the justices who reapportioned districts after
Reynolds were Democrats. Incumbents benefited because
Reynolds increased opportunities for redistricting and incumbents were in a position to ensure that they would benefit from the new apportionments.27 Many observers think
the lasting legacy of Reynolds is the increased use of gerrymanders in state legislatures as each party seeks to maximize its seats in Congress and state legislatures.

Upheld

States may redraw legislative boundaries as often as
they want and may draw “partisan
gerrymanders.”

5–4

League of Latin American
Citizens v. Perry, 548
U.S. 399 (2006)
Arizona State Legislature v.
Arizona Independent
Redistricting Committee,
576 U.S. ___ (2015)

The Supreme Court’s decisions in the reapportionment
cases caused an intense but short-lived political firestorm.
One month after Reynolds was handed down the Republican Party called for a constitutional amendment that would
partly reverse the result of that decision. The Republican
Party platform of 1964 committed the party “to a Constitutional amendment, as well as legislation, enabling States
having bicameral legislatures to apportion one House on
bases of their choosing, including factors other than population.” Members of Congress proposed numerous bills that
would either prevent federal courts from adjudicating apportionment controversies or mandate different decisions. A
proposed constitutional amendment barely missed Senate
passage in 1965.
Efforts to reverse Reynolds nevertheless failed and failed
quickly. Most Democrats supported the decision. The Democratic Party platform of 1968 declared, “We fully recognize the
principle of one man, one vote in all elections.” That principle
was reasonably popular among the general public. Finally,
and perhaps most important, within a few years all national
and state legislators were elected in districts apportioned consistently with the principles announced in Reynolds. The
winners of these elections had little incentive to denounce the
electoral system under which they had been elected.
Substantial debate exists over the impact of the reapportionment decisions. General agreement exists that the Supreme Court changed electoral practice. The dramatic
malapportionments that once dotted the political landscape
no longer exist. Differences between congressional districts
within states are now minimal and differences between state
legislative districts are much smaller than was the case
before Reynolds was decided. Whether these electoral
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Undeniably the Constitution of the United States
protects the right of all qualified citizens to vote, in state
as well as in federal elections. A consistent line of decisions by this Court in cases involving attempts to deny
or restrict the right of suffrage has made this indelibly
clear. . . . The right to vote freely for the candidate of
one’s choice is of the essence of a democratic society,
and any restrictions on that right strike at the heart of
representative government. And the right of suffrage
can be denied by a debasement or dilution of the weight
of a citizen’s vote just as effectively as by wholly prohibiting the free exercise of the franchise. . . .
...
. . . [T]he fundamental principle of representative
government in this country is one of equal representation for equal numbers of people, without regard to
race, sex, economic status, or place of residence within
a State. Our problem, then, is to ascertain, in the instant cases, whether there are any constitutionally
cognizable principles which would justify departures
from the basic standard of equality among voters in
the apportionment of seats in state legislatures.
...
Legislators represent people, not trees or acres. Legislators are elected by voters, not farms or cities or economic interests. As long as ours is a representative
form of government, and our legislatures are those instruments of government elected directly by and directly representative of the people, the right to elect
legislators in a free and unimpaired fashion is a bedrock of our political system. . . . If a State should provide that the votes of citizens in one part of the State
should be given two times, or five times, or 10 times the
weight of votes of citizens in another part of the State,
it could hardly be contended that the right to vote of
those residing in the disfavored areas had not been effectively diluted. It would appear extraordinary to
suggest that a State could be constitutionally permitted to enact a law providing that certain of the State’s
voters could vote two, five, or 10 times for their legislative representatives, while voters living elsewhere
could vote only once. And it is inconceivable that a
state law to the effect that, in counting votes for legislators, the votes of citizens in one part of the State would
be multiplied by two, five, or 10, while the votes of persons in another area would be counted only at face
value, could be constitutionally sustainable. Of course,
the effect of state legislative districting schemes which
give the same number of representatives to unequal
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numbers of constituents is identical. . . . Weighting the
votes of citizens differently, by any method or means,
merely because of where they happen to reside, hardly
seems justifiable. . . .
...
Logically, in a society ostensibly grounded on representative government, it would seem reasonable
that a majority of the people of a State could elect a
majority of that State’s legislators. To conclude differently, and to sanction minority control of state legislative bodies, would appear to deny majority rights in a
way that far surpasses any possible denial of minority
rights that might otherwise be thought to result. Since
legislatures are responsible for enacting laws by which
all citizens are to be governed, they should be bodies
which are collectively responsive to the popular will.
And the concept of equal protection has been traditionally viewed as requiring the uniform treatment of
persons standing in the same relation to the governmental action questioned or challenged. With respect
to the allocation of legislative representation, all
voters, as citizens of a State, stand in the same relation
regardless of where they live. Any suggested criteria
for the differentiation of citizens are insufficient to justify any discrimination, as to the weight of their votes,
unless relevant to the permissible purposes of legislative apportionment. Since the achieving of fair and effective representation for all citizens is concededly the
basic aim of legislative apportionment, we conclude
that the Equal Protection Clause guarantees the opportunity for equal participation by all voters in the
election of state legislators. Diluting the weight of
votes because of place of residence impairs basic constitutional rights under the Fourteenth Amendment
just as much as invidious discriminations based upon
factors such as race, Brown v. Board of Education (1954),
or economic status, Griffin v. Illinois (1956). . . . Our constitutional system amply provides for the protection of
minorities by means other than giving them majority
control of state legislatures. And the democratic ideals
of equality and majority rule, which have served this
Nation so well in the past, are hardly of any less significance for the present and the future.
...
To the extent that a citizen’s right to vote is debased,
he is that much less a citizen. The fact that an individual lives here or there is not a legitimate reason for
overweighting or diluting the efficacy of his vote. . . .
The weight of a citizen’s vote cannot be made to
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depend on where he lives. Population is, of necessity,
the starting point for consideration and the controlling criterion for judgment in legislative apportionment controversies. A citizen, a qualified voter, is no
more nor no less so because he lives in the city or on
the farm. This is the clear and strong command of our
Constitution’s Equal Protection Clause. This is an essential part of the concept of a government of laws and
not men. This is at the heart of Lincoln’s vision of “government of the people, by the people, [and] for the
people.” The Equal Protection Clause demands no less
than substantially equal state legislative representation for all citizens, of all places as well as of all races.
We hold that, as a basic constitutional standard, the
Equal Protection Clause requires that the seats in both
houses of a bicameral state legislature must be apportioned on a population basis. Simply stated, an individual’s right to vote for state legislators is
unconstitutionally impaired when its weight is in a
substantial fashion diluted when compared with votes
of citizens living in other parts of the State. Since,
under neither the existing apportionment provisions
nor either of the proposed plans was either of the
houses of the Alabama Legislature apportioned on a
population basis, the District Court correctly held that
all three of these schemes were constitutionally invalid. . . .
...
The system of representation in the two Houses of
the Federal Congress is one ingrained in our Constitution, as part of the law of the land. It is one conceived
out of compromise and concession indispensable to
the establishment of our federal republic. Arising
from unique historical circumstances, it is based on
the consideration that in establishing our type of federalism a group of formerly independent States bound
themselves together under one national government.
Admittedly, the original 13 States surrendered some
of their sovereignty in agreeing to join together “to
form a more perfect Union.” But at the heart of our
constitutional system remains the concept of separate
and distinct governmental entities which have delegated some, but not all, of their formerly held powers
to the single national government. . . . Political subdivisions of States—counties, cities, or whatever—never
were and never have been considered as sovereign entities. Rather, they have been traditionally regarded as
subordinate governmental instrumentalities created
by the State to assist in the carrying out of state
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governmental functions. . . . The relationship of the
States to the Federal Government could hardly be less
analogous.
...
. . . So long as the divergences from a strict population standard are based on legitimate considerations
incident to the effectuation of a rational state policy,
some deviations from the equal-population principle
are constitutionally permissible with respect to the
apportionment of seats in either or both of the two
houses of a bicameral state legislature. But neither
history alone, nor economic or other sorts of group
interests, are permissible factors in attempting to justify disparities from population-based representation. Citizens, not history or economic interests, cast
votes. Considerations of area alone provide an insufficient justification for deviations from the
equal-population principle. Again, people, not land
or trees or pastures, vote. . . .
A consideration that appears to be of more substance in justifying some deviations from populationbased representation in state legislatures is that of
insuring some voice to political subdivisions, as political subdivisions. . . . Local governmental entities are
frequently charged with various responsibilities incident to the operation of state government. . . . And a
State may legitimately desire to construct districts
along political subdivision lines to deter the possibilities of gerrymandering. However, permitting deviations from population-based representation does not
mean that each local governmental unit or political
subdivision can be given separate representation, regardless of population. . . . But if, even as a result of a
clearly rational state policy of according some legislative representation to political subdivisions, population is submerged as the controlling consideration in
the apportionment of seats in the particular legislative
body, then the right of all of the State’s citizens to cast
an effective and adequately weighted vote would be
unconstitutionally impaired.
...
JUSTICE CLARK, concurring in the affirmance.
It seems to me that all that the Court need say in
this case is that each plan considered by the trial court
is “a crazy quilt,” clearly revealing invidious discrimination in each house of the Legislature and therefore
violative of the Equal Protection Clause. . . .
...
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JUSTICE STEWART. . . .
JUSTICE HARLAN, dissenting.
...
. . . [T]he Equal Protection Clause was never intended to inhibit the States in choosing any democratic
method they pleased for the apportionment of their
legislatures. This is shown by the language of the
Fourteenth Amendment taken as a whole, by the
understanding of those who proposed and ratified it,
and by the political practices of the States at the time
the Amendment was adopted. It is confirmed by numerous state and congressional actions since the adoption of the Fourteenth Amendment, and by the
common understanding of the Amendment as evidenced by subsequent constitutional amendments and
decisions of this Court before Baker v. Carr (1961). . . .
...
. . . Of the 23 loyal States which ratified the Amendment before 1870, five had constitutional provisions
for apportionment of at least one house of their respective legislatures which wholly disregarded the spread
of population. Ten more had constitutional provisions
which gave primary emphasis to population, but
which applied also other principles, such as partial
ratios and recognition of political subdivisions, which
were intended to favor sparsely settled areas. Can it be
seriously contended that the legislatures of these
States, almost two-thirds of those concerned, would
have ratified an amendment which might render their
own States’ constitutions unconstitutional?
...
. . . As of 1961, the Constitutions of all but 11 States,
roughly 20% of the total, recognized bases of apportionment other than geographic spread of population. . . . [I]t is evident that the actual practice of the
States is even more uniformly than their theory opposed to the Court’s view of what is constitutionally
permissible.
...
Generalities cannot obscure the cold truth that
cases of this type are not amenable to the development
of judicial standards. No set of standards can guide a
court which has to decide how many legislative districts a State shall have, or what the shape of the districts shall be, or where to draw a particular district
line. No judicially manageable standard can determine whether a State should have single-member districts or multimember districts or some combination
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of both. No such standard can control the balance between keeping up with population shifts and having
stable districts. In all these respects, the courts will be
called upon to make particular decisions with respect
to which a principle of equally populated districts will
be of no assistance whatsoever. Quite obviously, there
are limitless possibilities for districting consistent
with such a principle. Nor can these problems be
avoided by judicial reliance on legislative judgments
so far as possible. Reshaping or combining one or two
districts, or modifying just a few district lines, is no
less a matter of choosing among many possible solutions, with varying political consequences, than reapportionment broadside.
...
. . . [P]eople are not ciphers and . . . legislators can
represent their electors only by speaking for their
interests—economic, social, political—many of which
do reflect the place where the electors live. The Court
does not establish, or indeed even attempt to make a
case for the proposition that conflicting interests within
a State can only be adjusted by disregarding them when
voters are grouped for purposes of representation.
...
These decisions also cut deeply into the fabric of
our federalism. What must follow from them may
eventually appear to be the product of state legislatures. Nevertheless, no thinking person can fail to recognize that the aftermath of these cases, however
desirable it may be thought in itself, will have been
achieved at the cost of a radical alteration in the relationship between the States and the Federal Government, more particularly the Federal Judiciary. Only
one who has an overbearing impatience with the federal system and its political processes will believe that
that cost was not too high or was inevitable.
Finally, these decisions give support to a current
mistaken view of the Constitution and the constitutional function of this Court. This view, in a nutshell,
is that every major social ill in this country can find its
cure in some constitutional “principle,” and that this
Court should “take the lead” in promoting reform
when other branches of government fail to act. The
Constitution is not a panacea for every blot upon the
public welfare, nor should this Court, ordained as a
judicial body, be thought of as a general haven for
reform movements. The Constitution is an instrument
of government, fundamental to which is the premise
that in a diffusion of governmental authority lies the
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greatest promise that this Nation will realize liberty
for all its citizens. This Court, limited in function in
accordance with that premise, does not serve its high
purpose when it exceeds its authority, even to satisfy
justified impatience with the slow workings of the political process. For when, in the name of constitutional
interpretation, the Court adds something to the Constitution that was deliberately excluded from it, the
Court in reality substitutes its view of what should be
so for the amending process.

The Voting Rights Acts

Majority Report

Congressional Reports
on the Voting Rights Act of 196528
President Lyndon Johnson was determined to pass an effective voting rights bill. His State of the Union message on
January 4, 1965, proposed that the nation “eliminate every
remaining obstacle to the right and the opportunity to vote.”
Governor George Wallace of Alabama perversely contributed
to national support for African-American voting when his

The bill as introduced and reported is primarily intended to enforce the 15th amendment to the Constitution of the United States. . . .
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28. Senate Report 162, “Voting Rights Legislation,” 89th Cong.,
1st Sess. (1965), 2–26.

state troopers attacked a civil rights march in Selma on
March 7. Buttressed by increased popular support, Justice
Department officials drafted a bill with three crucial features.
First, all literacy and other voting tests were suspended in all
jurisdictions where less than 50 percent of the adult population had voted in the 1964 election. Second, federal officials
were sent to those jurisdictions and given the power to register qualified voters. Third, those jurisdictions were permitted
to make changes in the voting laws only if those changes were
approved (precleared) by the Justice Department or the Court
of Appeals for the District of Columbia.
The resulting congressional debate focused on poll taxes
and the preclearance provision. Liberals attempted to add
a ban on state and local poll taxes but settled for a provision that authorized the attorney general to challenge the
constitutionality of such measures in court. Conservatives
sought to limit the preclearance provisions. They were unsuccessful. In early August the House approved the Voting
Rights Act by a 328–74 vote and the Senate approved by a
79–18 vote. President Johnson signed the measure into law
on August 6, 1965.

Note: Voting registration and voter turnout numbers based on self-reports from surveys
a dministered by the U.S. Census for presidential elections.

Source: U.S. Census Bureau, Historical Current Population Survey Time Series Tables A-9 and A-10.

Figure 8-3 Difference Between White and Black Southern Registration and Voting
Rates, 1964–2012
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that “popular hostility, where found to exist, is a problem that
needs to be recognized and faced with understanding, but it
can afford no legal justification for a failure to end school
segregation.”
The Supreme Court in Brown II unanimously adopted
the position advocated by the United States. Chief Justice
Warren’s opinion either paraphrased or adopted wholesale
passages from the Justice Department’s brief, including the
crucial claim that schools be desegregated with “all deliberate speed.” Traditionally, winning parties in lawsuits are
entitled to their remedy the instant the judicial decision is
final. A person whom the Supreme Court determines has
been unconstitutionally convicted normally must be immediately released from jail. Certainly, states cannot continue
enforcing a ban on flag burning after the statute has been
declared unconstitutional. Why did Chief Justice Warren
nevertheless insist that states could continue enforcing unconstitutional segregation laws? Was his reasoning valid?
Was the Brown II decision sound constitutional politics in
light of Southern resistance or did the failure to order immediate desegregation encourage that resistance?
CHIEF JUSTICE WARREN delivered the opinion of
the Court.
These cases were decided on May 17, 1954. The
opinions of that date, declaring the fundamental principle that racial discrimination in public education is
unconstitutional, are incorporated herein by reference. All provisions of federal, state, or local law requiring or permitting such discrimination must yield
to this principle. There remains for consideration the
manner in which relief is to be accorded.
...
Full implementation of these constitutional principles may require solution of varied local school problems. School authorities have the primary responsibility
for elucidating, assessing, and solving these problems;
courts will have to consider whether the action of school
authorities constitutes good faith implementation of the
governing constitutional principles. Because of their
proximity to local conditions and the possible need
for further hearings, the courts which originally heard
these cases can best perform this judicial appraisal.
Accordingly, we believe it appropriate to remand the
cases to those courts.
In fashioning and effectuating the decrees, the
courts will be guided by equitable principles. Traditionally, equity has been characterized by a practical
flexibility in shaping its remedies and by a facility for
adjusting and reconciling public and private needs.
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These cases call for the exercise of these traditional attributes of equity power. At stake is the personal interest of the plaintiffs in admission to public schools as
soon as practicable on a nondiscriminatory basis. To
effectuate this interest may call for elimination of a variety of obstacles in making the transition to school
systems operated in accordance with the constitutional principles set forth in our May 17, 1954, decision.
Courts of equity may properly take into account the
public interest in the elimination of such obstacles in a
systematic and effective manner. But it should go
without saying that the vitality of these constitutional
principles cannot be allowed to yield simply because
of disagreement with them.
While giving weight to these public and private
considerations, the courts will require that the defendants make a prompt and reasonable start toward
full compliance with our May 17, 1954, ruling. Once
such a start has been made, the courts may find that
additional time is necessary to carry out the ruling in
an effective manner. The burden rests upon the defendants to establish that such time is necessary in
the public interest and is consistent with good faith
compliance at the earliest practicable date. To that
end, the courts may consider problems related to administration, arising from the physical condition of
the school plant, the school transportation system,
personnel, revision of school districts and attendance areas into compact units to achieve a system
of determining admission to the public schools on a
nonracial basis, and revision of local laws and regulations which may be necessary in solving the foregoing problems. They will also consider the adequacy
of any plans the defendants may propose to meet
these problems and to effectuate a transition to a racially nondiscriminatory school system. During this
period of transition, the courts will retain jurisdiction of these cases.

Implementing Brown
The Reaction to Brown. The reaction to Brown was
paradoxically mixed and one-sided. Public opinion
polls indicated that a slight majority of Americans
supported the judicial decision striking down legally
segregated schools. Outside of the African-American
community, however, few persons in the North
danced in the streets when federal courts began ordering the desegregation of Southern schools. By comparison, opposition in the South was intense. The
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43. 102 Congressional Record, 84th Cong., 2nd Sess. (1956), 4515–16.
44. Dan T. Carter, The Politics of Rage: George Wallace, the Origins
of the New Conservatism, and the Transformation of American Politics
(New York: Simon & Schuster, 1995).

More typical was a claim made by George Wallace,
who, after losing an election to an even more racially
extreme opponent, swore that he would never be
“out-niggered” again. Wallace kept that promise.44

and suspicion where there has been heretofore
friendship and understanding.
...
We pledge ourselves to use all lawful means to
bring about a reversal of this decision which is contrary to the Constitution and to prevent the use of
force in its implementation.43

Illustration 8-5 Elementary School Desegregation Protest in New Orleans,
November 1960.
Source: Times-Picayune.

Southern Manifesto, issued in 1956 and signed by
almost every Southerner in Congress, was a relatively
mild expression of Southern opposition to Brown. The
Manifesto asserted,
We regard the decisions of the Supreme Court in
the school cases as a clear abuse of judicial power. It
climaxes a trend in the Federal Judiciary undertaking to legislate, in derogation of the authority of
Congress, and to encroach upon the reserved rights
of the States and the people.
...
This unwarranted exercise of power by the
Court, contrary to the Constitution, is creating
chaos and confusion in the States principally affected. It is destroying the amicable relations between the white and Negro races that have been
created through 90 years of patient effort by the
good people of both races. It has planted hatred
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The Eisenhower administration temporized after
Brown. Administration officials abroad celebrated
Brown as a demonstration of the American commitment to racial equality. Domestically, neither the
president nor executive branch officials had much to
say, at least publicly, about the Warren Court decision.
Eisenhower broke silence only when the governor of
Arkansas, Orville Farbus, called out the state national
guard to prevent federal courts from desegregating
schools in Little Rock. Eisenhower’s speech to the
nation on September 24, 1957, asserted,
It is important that the reasons for my action be
understood by all our citizens. As you know, the
Supreme Court of the United States has decided
that separate public educational facilities for the
races are inherently unequal and therefore compulsory school segregation laws are unconstitutional.
Our personal opinions about the decision have
no bearing on the matter of enforcement; the responsibility and authority of the Supreme Court to
interpret the Constitution are very clear. Local Federal Courts were instructed by the Supreme Court
to issue such orders and decrees as might be necessary to achieve admission to public schools without
regard to race—and with all deliberate speed.
. . . The very basis of our individual rights and
freedoms rests upon the certainty that the President and the Executive Branch of Government will
support and insure the carrying out of the decisions of the Federal Courts, even, when necessary
with all the means at the President’s command.
During the late 1950s and early 1960s Americans
experienced deliberation but no speed in desegregating public schools, except in the border states. A few
federal district court justices aggressively sought to
abolish dual school systems. Judge J. Skelley Wright in
1960 issued an injunction against the entire Louisiana
legislature, threatening them with prison should they
interfere with school desegregation in New Orleans.
More federal judges were satisfied with school plans
that enabled a few children of color to attend formerly
all-white schools. Judge Frank Hooper of the federal
district court in Georgia informed the school board in
Atlanta that he would accept any plan that allowed for
“token integration.” He proved a person of his word
when Atlanta adopted a program permitting high
school seniors to request transfers to different high
schools, with a commitment to extending the program
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one grade per year. Some judges engaged in outright
resistance. Judge T. Whitfield Davison of Dallas rejected a plan that would desegregate the first grade
and then add a grade every year thereafter. Mixing
six-year-olds, he claimed, “would lead, in the opinion
and the light of history and unquestionable sources, to
an amalgamation of the races.”45
The Supreme Court largely took a hands-off approach during the first decade after Brown II. The justices occasionally intervened to tell governing officials
what they could not do. Most notably, in Cooper v.
Aaron (1958), the justices gave a lecture to the governor
of Arkansas on his duty to obey a court order mandating that a few children of color be allowed to attend
formerly all-white schools in Little Rock, Arkansas.
Goss v. Board of Education (1963) declared unconstitutional a Tennessee law permitting all children to
transfer into a school in which a majority of students
were of their race. Griffin v. County School Board of
Prince Edward County (1964) struck down an effort to
evade Brown by closing down public schools and
giving state funds to segregated private schools. What
the justices did not do during these years was inform
school districts and lower federal court justices what
they had to do to comply with Brown. One consequence of this inaction was that in 1964, less than 2
percent of all African-American students in former
Confederate states were attending even marginally
desegregated schools.
The Civil Rights Act of 1964 dramatically changed
the constitutional politics of school desegregation.
That measure contained two provisions that spurred
desegregation. First, Congress cut off all federal funds
to school districts not in compliance with Brown, and
compliance was determined by the executive branch
of the federal government. Second, Congress authorized the Justice Department to bring lawsuits that
would desegregate public schools, thus extending the
constitutional attack beyond the limited budgets and
staffs of civil rights organizations. Two results were
immediate. First, the number of African-American
children in desegregated schools increased dramatically after 1965. Second, the Warren Court became
markedly more aggressive when ruling on school desegregation cases.
45. This paragraph relies on J. W. Peltason, 58 Lonely Men:
Southern Justices and School Desegregation (Urbana: University of
Illinois Press, 1971), 221–43, 130–31, 121.
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Green v. County School Board of New Kent
County, 391 U.S. 430 (1968)

08-Gillman-Chap08.indd 467

JUSTICE BRENNAN delivered the opinion of the
Court.
...
The pattern of separate “white” and “Negro” schools
in the New Kent County school system established
under compulsion of state laws is precisely the pattern
of segregation to which Brown I and Brown II were particularly addressed, and which Brown I declared unconstitutionally denied Negro school children equal
protection of the laws. Racial identification of the system’s schools was complete, extending not just to the
composition of student bodies at the two schools, but to
every facet of school operations—faculty, staff, transportation, extracurricular activities and facilities. . . .
It was such dual systems that, 14 years ago, Brown I
held unconstitutional. . . . It is, of course, true that, for
the time immediately after Brown II, the concern was
with making an initial break in a long-established pattern of excluding Negro children from schools
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Charles Green was an African-American child who attended
public school in New Kent County, Virginia. When Green
first entered the public school system New Kent County law
required children to attend whatever school had previously
been reserved for students of their race, unless their parents
asked for a transfer. As of 1964 no student of either race
had requested a transfer. In 1965 Green and other AfricanAmerican families sued the school board, claiming that the
assignment system perpetuated the racial policies declared
unconstitutional in Brown v. Board of Education (1954).
The school board responded by adopting a f reedom-of-choice
plan. Under this scheme for assigning pupils, parents
could choose which school their children would attend.
All white children chose the school previously reserved
for all-white children. Eighty-five percent of the African-
American parents chose the school previously reserved for
children of color. The Greens renewed their lawsuit, insisting that New Kent County had still not complied with
Brown. Their lawsuit was rejected by both the federal district court and the Court of Appeals for the Fourth Circuit.
The Greens appealed to the U.S. Supreme Court.
The Supreme Court unanimously declared the
freedom-of-choice plan unconstitutional. Justice Brennan’s

opinion for the Court insisted that school districts must immediately desegregate. Green marks the end of “all deliberate speed” and the shift toward integration rather than
desegregation as the remedy for Brown violations. How
does Justice Brennan explain this decision? Do you think his
explanation is correct? Is Green merely an application or an
extension of Brown?

Source: Gerald N. Rosenberg, The Hollow Hope, rev. ed. (Chicago: University of Chicago Press, 2008), 50.

Figure 8-4 Percentage of All Black Southern Schoolchildren Attending School with Whites
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attended by white children. . . . Under Brown II, that
immediate goal was only the first step, however. The
transition to a unitary, nonracial system of public education was and is the ultimate end to be brought
about. . . .
It is against this background that 13 years after
Brown II commanded the abolition of dual systems we
must measure the effectiveness of respondent School
Board’s “freedom of choice” plan to achieve that end.
The School Board contends that it has fully discharged
its obligation by adopting a plan by which every student, regardless of race, may “freely” choose the
school he will attend. The Board attempts to cast the
issue in its broadest form by arguing that its “freedom
of choice” plan may be faulted only by reading the
Fourteenth Amendment as universally requiring
“compulsory integration,” a reading it insists the
wording of the Amendment will not support. But that
argument ignores the thrust of Brown II. In the light of
the command of that case, what is involved here is the
question whether the Board has achieved the “racially
nondiscriminatory school system” Brown II held must
be effectuated in order to remedy the established unconstitutional deficiencies of its segregated system. In
the context of the state-imposed segregated pattern of
long standing, the fact that, in 1965, the Board opened
the doors of the former “white” school to Negro children and of the “Negro” school to white children
merely begins, not ends, our inquiry whether the
Board has taken steps adequate to abolish its dual,
segregated system. Brown II was a call for the dismantling of well entrenched dual systems tempered by an
awareness that complex and multifaceted problems
would arise which would require time and flexibility
for a successful resolution. School boards such as the
respondent then operating state-compelled dual systems were nevertheless clearly charged with the affirmative duty to take whatever steps might be necessary
to convert to a unitary system in which racial discrimination would be eliminated root and branch. . . .
In determining whether respondent School Board
met that command by adopting its “freedom of choice”
plan, it is relevant that this first step did not come until
some 11 years after Brown I was decided and 10 years
after Brown II directed the making of a “prompt and
reasonable start.” This deliberate perpetuation of the
unconstitutional dual system can only have compounded the harm of such a system. Such delays are
no longer tolerable. . . . Moreover, a plan that, at this
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late date, fails to provide meaningful assurance of
prompt and effective disestablishment of a dual
system is also intolerable. “The time for mere deliberate speed has run out,” . . . The burden on a school
board today is to come forward with a plan that promises realistically to work, and promises realistically to
work now. . . .

C. Gender
American women from 1933 to 1968 gained many
legal rights but no additional constitutional rights.
Legislatures repealed and executives stopped enforcing traditional restrictions on women’s economic and
social liberties. A small but steadily increasing number
of women became lawyers, doctors, members of other
professions, and elected officials. A bipartisan coalition in 1964 supported an amendment to the Civil
Rights Act of 1964 that added sex to the grounds on
which private employers could not discriminate.
Still, although many barriers were broken down,
constitutional law remained largely the same. States
less often passed laws that made gender distinctions
or otherwise discriminated on the basis of gender, but
most constitutional decision makers thought those
laws that were passed or that were still on the books
were consistent with the Fourteenth Amendment. In
several decisions, most notably Goesaert v. Cleary (1948)
and Hoyt v. Florida (1961), the Supreme Court insisted
that gender distinctions merited no special protection.
In Hoyt, while upholding the exclusion of women from
juries, Justice Harlan explained, “Despite the enlightened emancipation of women from the restrictions
and protections of bygone years, and their entry into
many parts of community life formerly considered to
be reserved to men, woman is still regarded as the
center of home and family life.”

D. Native Americans
Native Americans continued to occupy a distinctive
place in the American constitutional order. Federal courts
continued to rule that neither Congress when governing
Native Americans nor tribal governments were constitutionally required to respect the limitations placed on congressional and state power by the Bill of Rights.
In 1968 Congress passed the Indian Civil Rights Act
(ICRA), informally known as the Indian Bill of Rights.
In language that closely mirrors that of the Bill of Rights,
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Court has never insisted that a legislative body articulate its reasons for enacting a statute.”

San Antonio Independent School District v.
Rodriguez, 411 U.S. 1 (1973)
Demetrio Rodriguez was a child who lived in the Edgewood
Independent School District. Edgewood was an urban, residential, and relatively poor area in San Antonio, Texas, with a
student population that was 90 percent Mexican-American
and 6 percent African-American. Per-pupil spending in
Edgewood in the 1967–1968 academic year was $356, of which
$26 was raised locally. Children in the Alamo Heights School
District were more fortunate. Alamo Heights, whose students
were mostly white, spent $594 per pupil. The disparity was
largely explained by differences in revenue from local property
taxes. Although Edgewood assessed property at a higher rate,
the more affluent Alamo Heights district raised substantially
more school funds from a lesser tax rate. In 1968 Rodriguez
was among the children and parents living in the Edgewood
district who filed suit against state and county government
officials, arguing that public school funding in Texas violated
the equal protection clause of the Fourteenth Amendment.
A three-judge panel in the local federal district court found the
public school system in Texas to violate the Fourteenth
Amendment. Texas appealed to the U.S. Supreme Court.
While Rodriguez was being litigated, the Supreme Court
of California in Serrano v. Priest (CA 1971) declared that a
similar scheme for funding public education violated the state
constitution. Justice Sullivan’s majority opinion concluded,
The California public school financing system, . . . since
it deals intimately with education, obviously touches
upon a fundamental interest. . . . [T]his system conditions the full entitlement to such interest on wealth, classifies its recipients on the basis of their collective affluence
and makes the quality of a child’s education depend upon
the resources of his school district and ultimately upon
the pocketbook of his parents. We find that such financing system as presently constituted is not necessary to
the attainment of any compelling state interest. Since it
does not withstand the requisite “strict scrutiny,” it
denies to the plaintiffs and others similarly situated the
equal protection of the laws. 30

30. Serrano v. Priest, 5 Cal. 3rd 584 (1971).
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The plaintiffs in Rodriguez hoped that the U.S. Supreme
Court would similarly conclude that, under the equal protection clause, wealth was a suspect classification, education
was a fundamental interest, and the Texas scheme for
financing public education was unconstitutional.
The Supreme Court rejected their claims when reversing
the district court by a 5–4 vote. Justice Powell’s majority
opinion insists that school finance raises the economic and
social policy questions that require, in the post–New Deal
world, substantial judicial deference. Is Powell as deferential
as the justices in the Williamson v. Lee Optical line of cases,
or does Rodriguez suggest circumstances in which wealth
and education might trigger greater judicial scrutiny? Justice
Marshall’s dissent rejects the claim that justices should either
strictly scrutinize legislation or passively defer to the legislature. Instead, he insists that justices should use a sliding scale
when evaluating equal protection claims. Does Marshall’s
account correctly identify what the Burger Court was doing?
Does this account correctly identify what the justices should
do? Rodriguez marked a continued retreat by the Burger
Court from previous decisions expanding the number of suspect classes and fundamental interests under the equal protection clause. To what extent is that retreat explained by
constitutional politics or constitutional law? How do the
various opinions identify suspect classes and fundamental
interests? What is the best understanding of suspect classes
and fundamental interests under the equal protection clause?
JUSTICE POWELL delivered the opinion of the Court.
...
The precedents of this Court provide the proper
starting point. The individuals, or groups of individuals, who constituted the class discriminated against in
our prior cases shared two distinguishing characteristics: because of their impecunity they were completely
unable to pay for some desired benefit, and as a consequence, they sustained an absolute deprivation of a
meaningful opportunity to enjoy that benefit.
...
. . . [I]n support of their charge that the system discriminates against the “poor,” appellees have made no
effort to demonstrate that it operates to the peculiar
disadvantage of any class fairly definable as indigent,
or as composed of persons whose incomes are beneath
any designated poverty level. Indeed, there is reason
to believe that the poorest families are not necessarily
clustered in the poorest property districts. . . .
. . . [L]ack of personal resources has not occasioned
an absolute deprivation of the desired benefit. The
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argument here is not that the children in districts
having relatively low assessable property values are
receiving no public education; rather, it is that they are
receiving a poorer quality education than that available to children in districts having more assessable
wealth. Apart from the unsettled and disputed question whether the quality of education may be determined by the amount of money expended for it, a
sufficient answer to appellees’ argument is that, at
least where wealth is involved, the Equal Protection
Clause does not require absolute equality or precisely
equal advantages. Nor, indeed, in view of the infinite
variables affecting the educational process, can any
system assure equal quality of education except in the
most relative sense. . . .
...
However described, it is clear that appellees’ suit
asks this Court to extend its most exacting scrutiny to
review a system that allegedly discriminates against a
large, diverse, and amorphous class, unified only by
the common factor of residence in districts that happen
to have less taxable wealth than other districts. The
system of alleged discrimination and the class it defines have none of the traditional indicia of suspectness: the class is not saddled with such disabilities, or
subjected to such a history of purposeful unequal
treatment, or relegated to such a position of political
powerlessness as to command extraordinary protection from the majoritarian political process.
...
Nothing this Court holds today in any way detracts
from our historic dedication to public education. We
are in complete agreement with the conclusion of the
three-judge panel below that “the grave significance of
education both to the individual and to our society”
cannot be doubted. But the importance of a service
performed by the State does not determine whether it
must be regarded as fundamental for purposes of examination under the Equal Protection Clause. . . .
...
. . . It is not the province of this Court to create substantive constitutional rights in the name of guaranteeing equal protection of the laws. Thus, the key to
discovering whether education is “fundamental” is
not to be found in comparisons of the relative societal
significance of education as opposed to subsistence or
housing. Nor is it to be found by weighing whether
education is as important as the right to travel. Rather,
the answer lies in assessing whether there is a right to
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education explicitly or implicitly guaranteed by the
Constitution.
Education, of course, is not among the rights afforded explicit protection under our Federal Constitution. Nor do we find any basis for saying it is implicitly
so protected. As we have said, the undisputed importance of education will not alone cause this Court to
depart from the usual standard for reviewing a State’s
social and economic legislation. . . .
...
. . . [W]e stand on familiar ground when we continue to acknowledge that the Justices of this Court
lack both the expertise and the familiarity with local
problems so necessary to the making of wise decisions
with respect to the raising and disposition of public
revenues. Yet, we are urged to direct the States either
to alter drastically the present system or to throw out
the property tax altogether in favor of some other form
of taxation. No scheme of taxation, whether the tax is
imposed on property, income, or purchases of goods
and services, has yet been devised which is free of all
discriminatory impact. In such a complex arena in
which no perfect alternatives exist, the Court does
well not to impose too rigorous a standard of scrutiny
lest all local fiscal schemes become subjects of criticism under the Equal Protection Clause.
...
. . . One also must remember that the system here
challenged is not peculiar to Texas or to any other State.
In its essential characteristics, the Texas plan for financing public education reflects what many educators
for a half century have thought was an enlightened approach to a problem for which there is no perfect solution. We are unwilling to assume for ourselves a level
of wisdom superior to that of legislators, scholars, and
educational authorities in 50 States, especially where
the alternatives proposed are only recently conceived
and nowhere yet tested. The constitutional standard
under the Equal Protection Clause is whether the challenged state action rationally furthers a legitimate state
purpose or interest. We hold that the Texas plan abundantly satisfies this standard.
...
JUSTICE STEWART, concurring. . . .
JUSTICE BRENNAN, dissenting. . . .
JUSTICE WHITE, with whom JUSTICE DOUGLAS
and JUSTICE BRENNAN join, dissenting.
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...
The difficulty with the Texas system is that it provides a meaningful option to Alamo Heights and like
school districts but almost none to Edgewood and
those other districts with a low per-pupil real estate
tax base. In these latter districts, no matter how desirous parents are of supporting their schools with
greater revenues, it is impossible to do so through the
use of the real estate property tax. . . .
The Equal Protection Clause permits discriminations between classes but requires that the classification bear some rational relationship to a permissible
object sought to be attained by the statute. It is not
enough that the Texas system before us seeks to
achieve the valid, rational purpose of maximizing
local initiative; the means chosen by the State must
also be rationally related to the end sought to be
achieved. . . .
Neither Texas nor the majority heeds this rule. If
the State aims at maximizing local initiative and local
choice, by permitting school districts to resort to the
real property tax if they choose to do so, it utterly fails
in achieving its purpose in districts with property tax
bases so low that there is little if any opportunity for
interested parents, rich or poor, to augment school district revenues. . . .
...
JUSTICE MARSHALL, with whom JUSTICE DOUGLAS
concurs, dissenting.
...
I must once more voice my disagreement with the
Court’s rigidified approach to equal protection
analysis. The Court apparently seeks to establish
today that equal protection cases fall into one of two
neat categories which dictate the appropriate standard
of review—strict scrutiny or mere rationality. But this
Court’s decisions in the field of equal protection defy
such easy categorization. A principled reading of what
this Court has done reveals that it has applied a spectrum of standards in reviewing discrimination allegedly violative of the Equal Protection Clause. This
spectrum clearly comprehends variations in the
degree of care with which the Court will scrutinize
particular classifications, depending, I believe, on the
constitutional and societal importance of the interest
adversely affected and the recognized invidiousness
of the basis upon which the particular classification is
drawn. . . .
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...
. . . [I]t seems to me inescapably clear that this Court
has consistently adjusted the care with which it will
review state discrimination in light of the constitutional significance of the interests affected and the invidiousness of the particular classification. In the
context of economic interests, we find that discriminatory state action is almost always sustained, for such
interests are generally far removed from constitutional
guarantees. . . . But the situation differs markedly
when discrimination against important individual interests with constitutional implications and against
particularly disadvantaged or powerless classes is involved. The majority suggests, however, that a variable
standard of review would give this Court the appearance of a “superlegislature.” I cannot agree. Such an
approach seems to me a part of the guarantees of our
Constitution and of the historic experiences with oppression of and discrimination against discrete, powerless minorities which underlie that document. In
truth, the Court itself will be open to the criticism
raised by the majority so long as it continues on its
present course of effectively selecting in private which
cases will be afforded special consideration without
acknowledging the true basis of its action. . . .
...
Since the Court now suggests that only interests
guaranteed by the Constitution are fundamental for
purposes of equal protection analysis, and since it rejects the contention that public education is fundamental, it follows that the Court concludes that public
education is not constitutionally guaranteed. It is true
that this Court has never deemed the provision of free
public education to be required by the Constitution. . . . [but] [e]ducation directly affects the ability of
a child to exercise his First Amendment rights, both as
a source and as a receiver of information and ideas,
whatever interests he may pursue in life. . . . The opportunity for formal education may not necessarily be
the essential determinant of an individual’s ability to
enjoy throughout his life the rights of free speech and
association guaranteed to him by the First Amendment. But such an opportunity may enhance the individual’s enjoyment of those rights, not only during but
also following school attendance. . . . Education serves
the essential function of instilling in our young an
understanding of and appreciation for the principles
and operation of our governmental processes. Education may instill the interest and provide the tools

533

08/19/2017 - RS0000000000000000000000532073 (Robinson Woodward-Burns) - American
27/06/16
Constitutionalism
09-Gillman-Chap09.indd 533

5:14 PM

534

Part 2 Development

necessary for political discourse and debate. Indeed, it
has frequently been suggested that education is the
dominant factor affecting political consciousness and
participation. . . .
...
The Court seeks solace for its action today in the
possibility of legislative reform. The Court’s suggestions of legislative redress and experimentation will
doubtless be of great comfort to the schoolchildren of
Texas’ disadvantaged districts, but considering the
vested interests of wealthy school districts in the preservation of the status quo, they are worth little more.
The possibility of legislative action is, in all events, no
answer to this Court’s duty under the Constitution to
eliminate unjustified state discrimination. . . .

B. Race
The political coalitions responsible for Brown v.
Board of Education (1954) and the Civil Rights Act of
1964 splintered during the 1970s. General agreement
existed that the liberal decisions striking down Jim
Crow were constitutionally correct. By the middle of
the 1970s attacks on Brown and the Civil Rights Act
had disappeared from both public and private discourse. In practice both were treated as being as
sacred constitutionally as the commerce clause.
Constitutional fights now took place over the meaning of Brown. More conservative liberals insisted
that Great Society measures had largely cured racial
problems in the United States. As long as Americans
remained committed to the antidiscrimination principles set out in Brown and the Civil Rights Act of
1964, racial equality would be achieved shortly.
More progressive liberals insisted that Brown and
the Civil Rights Act of 1964 merely began the process by which the United States might become a
more egalitarian society. Aggressive, often race-
conscious measures were necessary to eradicate the
legacy of Jim Crow.
These racial issues slowly began to realign American
politics. Progressive Democrats insisted that racial matters were getting worse, not better. Hubert Humphrey
in 1975 informed the Senate that “segregation is spreading out over more and more central cities and even some
inner suburbs are being absorbed into growing
ghettos.”31 The Nixon administration maintained that
31. 121 Congressional Record, 94th Cong., 1st Sess. (1975), 30443.
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the civil rights decisions of the 1960s had largely ended
the reign of Jim Crow and that only a few mopping-up
operations were necessary to complete that process.
Nixon in 1972 declared that “dismantling the old dual
school system . . . has now been substantially completed.” The gradual hardening of party positions influenced the composition of each political coalition. By
1980 African-Americans had become the most loyal
Democratic Party members in the country. The once solidly Democratic South was now badly divided between
African-American Democrats and an increasing
number of white Republicans. Many working-class
white Democrats in the North frequently crossed party
lines to support Republicans who attacked affirmative
action or welfare programs whose primary beneficiaries were perceived, usually incorrectly, as being persons of color.
The liberals on the Supreme Court proved just as
divided as the liberals in politics. The result was a
series of judicial decisions that broadly reflected the
general ambivalence of the American public, but in
terms of specific detail typically reflected little more
than the peculiar vision of one or two Supreme Court
justices. Swann v. Charlotte-Mecklenburg Board of Education (1971) permitted federal courts to order wideranging intradistrict remedies for any past violations
of Brown, but Milliken v. Bradley (1974) prohibited
courts from busing students between school districts.
A badly divided Court in Regents of the University of
California v. Bakke (1978) determined that universities
could institute race-conscious programs to achieve diversity, but not to remedy general societal discrimination. Fullilove v. Klutznick (1980) suggested that, unlike
state race-conscious policies that were constitutionally
required to meet a strict scrutiny standard, federal affirmative action policies were required to satisfy only
an intermediate scrutiny standard.

Implementing Brown
The constitutional politics of race became national
and partisan when NAACP lawyers attempted to integrate Northern schools and federal judges attempted to implement Brown by busing students
across metropolitan areas. During the Great Society
Republicans and Northern Democrats generally supported efforts to abolish Jim Crow in the South. Many
Northerners did not display the same enthusiasm for
racial equality when courts found Brown violations in
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their school districts. Bitter controversies broke out,
particularly when district judges ordered busing
when implementing the Supreme Court’s directive in
Green v. County School Board of New Kent County (1968)
to actively integrate schools. Busing plans were particularly common in and around cities. Patterns of
residential segregation in urban America usually reinforced school segregation, even after the legal supports for school segregation had been removed. Some
white Americans objected to busing because they objected to racially integrated schools. Others expressed
less-racist concerns with the integrity of the local
neighborhood school. Many complained that courts
drew plans that wreaked havoc on lower-middleclass white communities while largely immunizing
more affluent communities from the costs of desegregation. President Nixon, in a special message to Congress on March 17, 1972, spoke for many Americans
when he asserted, “A remedy for the historic evil of
racial discrimination has often created a new evil of
disrupting communities and imposing hardship on
children—both black and white—who are themselves
wholly innocent of the wrongs that the plan seeks to
set right.”
The Supreme Court in the 1970s made a series of
decisions that both sanctioned and limited busing as
a tool for integrating school districts. The initial judicial decisions suggested that courts were prepared to
make aggressive use of busing to secure racial equality. Swann v. Charlotte-Mecklenburg Board of Education
(1971) ruled that federal courts could remedy Brown
violations by busing children to any school within
the offending school district. Keyes v. School District
No. 1, Denver, Colorado (1973), the first Northern
school desegregation case the justices considered,
held that courts could order busing throughout a
large metropolitan school district after finding evidence of intentional segregation in one part of a
school district. The more moderate justices on the
Burger Court, however, almost immediately began
restraining lower federal court justices. Milliken v.
Bradley (1974) ruled that courts could not order an interdistrict remedy for Brown violations unless those
violations took place in both school districts. Pasadena City Board of Education v. Spangler (1976) held that
remedies for school segregation need not be adjusted
for demographic changes that recreated racial imbalances, as long as these demographic changes were
not caused by Brown violations. Significantly, the
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Supreme Court from Brown to Swann spoke with one
voice. Beginning with Keyes, race cases divided the
liberal justices from the conservative justices, with a
changing alliance of centrist justices casting the crucial votes.
As many Northern white families fled the cities for
the suburbs, the combination of Milliken and Pasadena
meant that federal judges could order busing only between inner-city public schools, an increasing number
of which had very few white students. As 
Justice
Marshall’s dissent in Milliken noted, “Because of the
already high and rapidly increasing percentage of
Negro students in the Detroit system, as well as the
prospect of white flight, a Detroit-only plan simply
has no hope of achieving actual desegregation.”
Opponents of busing responded that these decisions
returned control over education to local communities. Chief Justice Burger’s majority opinion in Milliken
asserted, “No single tradition in public education is
more deeply rooted than local control over the operation of schools; local autonomy has long been thought
essential both to the maintenance of community concern and support for public schools and to quality of
the educational process.”
Busing decisions reflected the distinction that the
justices drew between de jure and de facto discrimination. De jure discrimination occurs when government officials pass laws or make decisions that
explicitly separate children by race. Burger Court majorities ruled that federal courts could impose a variety of intrusive and creative remedies within any
school district that had engaged in de jure segregation. De facto segregation occurs when private citizens choose not to associate with members of other
races. Burger Court majorities ruled that federal
courts had no authority to interfere with the consequences of de facto segregation. While the theoretical
difference between de jure and de facto discrimination may be clear, distinguishing between them in
practice is difficult. Most school cases in the 1970s required lengthy and expensive hearings in which
lower court justices attempted to figure out whether
the unbalanced racial composition of a school was the
result of state practices or private prejudices. When
reading the excerpts in this section, consider the
extent to which segregation by 1980 was de jure or de
facto, and whether, given the history of race in the
United States, that distinction should matter for constitutional purposes.
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unlimited absolutism for the First Amendment at the
cost of downgrading other provisions. . . . What is needed
here is a weighing, upon properly developed standards,
of the broad right of the press to print and of the very
narrow right of the Government to prevent. Such standards are not yet developed. . . .
I therefore would remand these cases to be developed expeditiously, of course, but on a schedule permitting the orderly presentation of evidence from both
sides, with the use of discovery, if necessary, as authorized by the rules, and with the preparation of briefs,
oral argument, and court opinions of a quality better
than has been seen to this point. . . .

Campaign Finance

Buckley v. Valeo, 424 U.S. 1 (1976)

Prohibited persons from contributing more than $1,000
to a particular candidate and more than $25,000 to candidates in any particular election.
Limited independent expenditures on behalf of a candidate to $1,000.27

Americans of all political persuasions complained about
campaign finance during the 1960s and 1970s. Democrats
in 1968 were “alarmed at the growing costs of political participation in our country and the consequent reliance of
political parties and candidates on large contributors.” Republicans that year “favor[ed] a new Election Reform Act
that will apply clear, reasonable restraints to political
spending and fund-raising, whether by business, labor or
individuals.” The Watergate scandals intensified public
demand for reform. “Shocked” by the fundraising techniques of Nixon’s Committee to Re-Elect the President
(CREEP), which included pressure on corporations to provide millions of dollars in secret campaign donations in
exchange for government benefits (such as milk price supports), Congress was determined to bring under control the
country’s campaign financing system. The crucial provisions of the Federal Election Campaign Act of 1974 (FECA)
■■

■■

27. An independent expenditure occurs when a person spends
money on behalf of a candidate without consulting the candidate. If, for example, you were to make a commercial urging persons to vote for Jones in the next presidential election without
contacting Jones or anyone on his or her campaign staff, that
would be an independent expenditure. Unsurprisingly, the line
between independent expenditures and contributions is often
easily skirted.

■■

■■

■■
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Limited the amount that candidates could contribute to
their campaigns.
Limited the amount that candidates could spend on their
campaigns.
Established a system of public financing for campaigns
that distinguished between major parties that had received more than 25 percent of the vote in the most recent
presidential election, minor parties that had received between 5 and 25 percent of the vote, and other parties that
had received less than 5 percent of the vote.

Numerous national officials raised constitutional objections
to these provisions. President Ford, when signing the FECA,
stated, “I had some strong reservations about one version or
one provision or another of the legislation and I suspect
some of the people here on both sides of the aisle have the
same.” Many national officials allayed their constitutional
doubts by placing a provision in the FECA that guaranteed
swift judicial review of the bill’s most important
provisions.
A remarkably diverse group of plaintiffs challenged the
constitutionality of these provisions. The named plaintiff,
James L. Buckley, was the junior senator from New York,
elected on the Conservative Party ticket. Other plaintiffs
included Eugene McCarthy, the former Democratic senator
from Minnesota; Stewart Mott, a multimillionaire who had
spent a fortune financing opposition to the Vietnam War;
and William Steiger, who was seeking a Republican congressional nomination in Wisconsin. Organizational plaintiffs
included the New York Civil Liberties Union, the Mississippi
Republican Party, the American Conservative Party, and
the Libertarian Party. The named defendant, Francis Valeo,
was the secretary of the Senate and a member of the Federal
Elections Commission created by the FECA. After some
complex jurisdictional maneuvering, the lower federal
courts declared virtually every provision of the FECA constitutional. Plaintiffs appealed to the U.S. Supreme Court.
The Supreme Court by a 5–3 vote sustained most
contribution limits, but by a 7–1 vote struck down all the
expenditure limits. The limit on how much candidates could
contribute to their campaigns was declared unconstitutional
by a 6–2 vote. The per curiam opinion insisted that campaign contributions and expenditures were speech for constitutional purposes, that contributions could be regulated
to prevent corruption, but that elected officials could not
regulate expenditures to ensure a level political playing
field. The per curiam opinion insisted that political contributions are as much constitutionally protected speech as a
public address by a political candidate. Why do the justices
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equate political contributions with speech? Are they correct? What justifies restricting campaign finance? Are these
justifications sound or should courts also permit laws that
“level the playing field”? Is Justice White correct that the
per curiam opinion demonstrates little knowledge of the
actual working of political campaigns or might Justice White
underestimate the extent to which campaign finance laws
are likely to be incumbent protection acts? On what basis do
the justices distinguish contributions and expenditures?
Are these distinctions constitutionally sound? If not, should
the justices have upheld the whole FECA or struck the whole
statute down? Does the split decision make political sense?
FECA was based on a series of compromises and complex
assumptions about the way that campaign financing works.
Even if striking down some provisions while retaining
others made constitutional sense, a good argument might be
made that the totality was unworkable.28
PER CURIAM.
...
The Act’s contribution and expenditure limitations
operate in an area of the most fundamental First
Amendment activities. Discussion of public issues
and debate on the qualifications of candidates are integral to the operation of the system of government established by our Constitution. . . .
...
A restriction on the amount of money a person or
group can spend on political communication during a
campaign necessarily reduces the quantity of expression by restricting the number of issues discussed, the
depth of their exploration, and the size of the audience
reached. This is because virtually every means of communicating ideas in today’s mass society requires the
expenditure of money. The distribution of the humblest
handbill or leaflet entails printing, paper, and circulation costs. Speeches and rallies generally necessitate
hiring a hall and publicizing the event. The electorate’s
increasing dependence on television, radio, and other
mass media for news and information has made these
expensive modes of communication indispensable instruments of effective political speech.
The expenditure limitations contained in the Act
represent substantial rather than merely theoretical
restraints on the quantity and diversity of political
28. For an argument to that effect, see Gordon Silverstein,
Law’s Allure: How Law Shapes, Constrains, Saves, and Kills Politics
(New York: Cambridge University Press, 2009), 152–74.
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speech. The $1,000 ceiling on spending “relative to a
clearly identified candidate” . . . would appear to exclude all citizens and groups except candidates, political parties, and the institutional press from any
significant use of the most effective modes of
communication. . . .
By contrast with a limitation upon expenditures for
political expression, a limitation upon the amount that
any one person or group may contribute to a candidate
or political committee entails only a marginal restriction upon the contributor’s ability to engage in free
communication. A contribution serves as a general expression of support for the candidate and his views,
but does not communicate the underlying basis for the
support. . . . At most, the size of the contribution provides a very rough index of the intensity of the contributor’s support for the candidate. A limitation on
the amount of money a person may give to a candidate
or campaign organization thus involves little direct
restraint on his political communication, for it permits
the symbolic expression of support evidenced by a
contribution but does not in any way infringe the contributor’s freedom to discuss candidates and issues.
While contributions may result in political expression
if spent by a candidate or an association to present
views to the voters, the transformation of contributions into political debate involves speech by someone
other than the contributor.
...
It is unnecessary to look beyond the Act’s primary
purpose—to limit the actuality and appearance of corruption resulting from large individual financial
contributions—in order to find a constitutionally sufficient justification for the $1,000 contribution limitation. Under a system of private financing of elections,
a candidate lacking immense personal or family
wealth must depend on financial contributions from
others to provide the resources necessary to conduct a
successful campaign. The increasing importance of
the communications media and sophisticated massmailing and polling operations to effective campaigning make the raising of large sums of money an ever
more essential ingredient of an effective candidacy. To
the extent that large contributions are given to secure
a political quid pro quo from current and potential
office holders, the integrity of our system of representative democracy is undermined. Although the scope
of such pernicious practices can never be reliably ascertained, the deeply disturbing examples surfacing
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after the 1972 election demonstrate that the problem is
not an illusory one.
Of almost equal concern as the danger of actual
quid pro quo arrangements is the impact of the appearance of corruption stemming from public awareness of the opportunities for abuse inherent in a
regime of large individual financial contributions. . . .
...
The Act’s expenditure ceilings impose direct and
substantial restraints on the quantity of political
speech. . . . It is clear that a primary effect of these expenditure limitations is to restrict the quantity of campaign
speech by individuals, groups, and candidates. . . .
...
. . . [T]he independent advocacy restricted by the
provision does not presently appear to pose dangers of
real or apparent corruption comparable to those identified with large campaign contributions. . . . Unlike
contributions, such independent expenditures may
well provide little assistance to the candidate’s campaign and indeed may prove counterproductive. The
absence of prearrangement and coordination of an
expenditure with the candidate or his agent not only
undermines the value of the expenditure to the candidate, but also alleviates the danger that expenditures
will be given as a quid pro quo for improper commitments from the candidate. . . .
...
It is argued, however, that the ancillary governmental interest in equalizing the relative ability of individuals and groups to influence the outcome of
elections serves to justify the limitation on express
advocacy of the election or defeat of candidates imposed by 608 (e) (1)’s expenditure ceiling. But the concept that government may restrict the speech of some
elements of our society in order to enhance the relative
voice of others is wholly foreign to the First Amendment. . . . The First Amendment’s protection against
governmental abridgment of free expression cannot
properly be made to depend on a person’s financial
ability to engage in public discussion. . . .
...
The ceiling on personal expenditures by candidates
on their own behalf . . . imposes a substantial restraint
on the ability of persons to engage in protected First
Amendment expression. The candidate, no less than any
other person, has a First Amendment right to engage in
the discussion of public issues and vigorously and tirelessly to advocate his own election and the election of
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other candidates. Indeed, it is of particular importance
that candidates have the unfettered opportunity to
make their views known so that the electorate may intelligently evaluate the candidates’ personal qualities and
their positions on vital public issues before choosing
among them on election day. . . .
The primary governmental interest served by the
Act—the prevention of actual and apparent corruption of the political process—does not support the
limitation on the candidate’s expenditure of his own
personal funds. . . .
...
No governmental interest that has been suggested
is sufficient to justify the restriction on the quantity of
political expression imposed by . . . campaign expenditure limitations. The major evil associated with rapidly increasing campaign expenditures is the danger
of candidate dependence on large contributions. The
interest in alleviating the corrupting influence of large
contributions is served by the Act’s contribution limitations and disclosure provisions. . . .
The interest in equalizing the financial resources of
candidates competing for federal office is no more convincing a justification for restricting the scope of federal election campaigns. Given the limitation on the
size of outside contributions, the financial resources
available to a candidate’s campaign, like the number of
volunteers recruited, will normally vary with the size
and intensity of the candidate’s support. There is nothing invidious, improper, or unhealthy in permitting
such funds to be spent to carry the candidate’s message
to the electorate. Moreover, the equalization of permissible campaign expenditures might serve not to
equalize the opportunities of all candidates, but to

handicap a candidate who lacked substantial name
recognition or exposure of his views before the start of
the campaign.
...
JUSTICE STEVENS took no part in the consideration
or decision of these cases.
CHIEF JUSTICE BURGER, concurring in part and dissenting in part.
...
Congress intended to regulate all aspects of federal
campaign finances, but what remains after today’s
holding leaves no more than a shadow of what Congress contemplated. I question whether the residue
leaves a workable program.
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...
. . . For me contributions and expenditures are two
sides of the same First Amendment coin.
. . . By limiting campaign contributions, the Act restricts the amount of money that will be spent on political activity—and does so directly. . . . Limiting
contributions, as a practical matter, will limit expenditures and will put an effective ceiling on the amount
of political activity and debate that the Government
will permit to take place. The argument that the ceiling is not, after all, very low as matters now stand
gives little comfort for the future, since the Court elsewhere notes the rapid inflation in the cost of political
campaigning. . . .
...
. . . In my view Congress can no more ration political expression than it can ration religious expression;
and limits on political or religious contributions and
expenditures effectively curb expression in both areas.
There are many prices we pay for the freedoms secured by the First Amendment; the risk of undue influence is one of them, confirming what we have long
known: Freedom is hazardous, but some restraints are
worse.
JUSTICE WHITE, concurring in part and dissenting
in part.
...
. . . I dissent from the Court’s view that the expenditure limitations . . . violate the First Amendment.
...
Since the contribution and expenditure limitations
are neutral as to the content of speech and are not motivated by fear of the consequences of the political
speech of particular candidates or of political speech
in general, this case depends on whether the nonspeech interests of the Federal Government in regulating the use of money in political campaigns are
sufficiently urgent to justify the incidental effects that
the limitations visit upon the First Amendment interests of candidates and their supporters.
. . . Congress was plainly of the view that [independent] expenditures . . . have corruptive potential; but
the Court strikes down the provision, strangely
enough claiming more insight as to what may improperly influence candidates than is possessed by the majority of Congress that passed this bill and the
President who signed it. Those supporting the bill undeniably included many seasoned professionals who
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have been deeply involved in elective processes and
who have viewed them at close range over many years.
...
As an initial matter, the argument that money is
speech and that limiting the flow of money to the
speaker violates the First Amendment proves entirely
too much. . . . Federal and state taxation directly removes from company coffers large amounts of money
that might be spent on larger and better newspapers. . . . But it has not been suggested, nor could it
be successfully, that these laws, and many others, are
invalid because they siphon off or prevent the accumulation of large sums that would otherwise be available for communicative activities.
. . . [M]oney is not always equivalent to or used for
speech, even in the context of political campaigns.
I accept the reality that communicating with potential
voters is the heart of an election campaign and that
widespread communication has become very expensive. There are, however, many expensive campaign
activities that are not themselves communicative or
remotely related to speech. Furthermore, campaigns
differ among themselves. Some seem to spend much
less money than others and yet communicate as much
as or more than those supported by enormous bureaucracies with unlimited financing. The record before us
no more supports the conclusion that the communicative efforts of congressional and Presidential candidates will be crippled by the expenditure limitations
than it supports the contrary. The judgment of Congress was that reasonably effective campaigns could
be conducted within the limits established by the Act
and that the communicative efforts of these campaigns would not seriously suffer. . . .
. . . [E]xpenditure ceilings reinforce the contribution
limits and help eradicate the hazard of corruption. . . . Without limits on total expenditures, campaign costs will inevitably and endlessly escalate.
Pressure to raise funds will constantly build and with
it the temptation to resort in “emergencies” to those
sources of large sums, who, history shows, are sufficiently confident of not being caught to risk flouting
contribution limits. Congress would save the candidate from this predicament by establishing a reasonable ceiling on all candidates. . . . It should be added
that many successful candidates will also be saved
from large, overhanging campaign debts which must
be paid off with money raised while holding public
office and at a time when they are already preparing or
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thinking about the next campaign. The danger to the
public interest in such situations is self-evident.
...
It is also important to restore and maintain public
confidence in federal elections. It is critical to obviate
or dispel the impression that federal elections are
purely and simply a function of money, that federal
offices are bought and sold or that political races are
reserved for those who have the facility—and the
stomach—for doing whatever it takes to bring together those interests, groups, and individuals that
can raise or contribute large fortunes in order to prevail at the polls.
...
I also disagree with the Court’s judgment that [the
provision] which limits the amount of money that a
candidate or his family may spend on his campaign,
violates the Constitution. Although it is true that this
provision does not promote any interest in preventing
the corruption of candidates, the provision does,
nevertheless, serve salutary purposes related to the
integrity of federal campaigns. By limiting the importance of personal wealth [the Federal Election Campaign Act] helps to assure that only individuals with a
modicum of support from others will be viable candidates. This in turn would tend to discourage any
notion that the outcome of elections is primarily a
function of money. Similarly, the statute tends to
equalize access to the political arena, encouraging the
less wealthy, unable to bankroll their own campaigns,
to run for political office.
...
JUSTICE MARSHALL, concurring in part and dissenting in part.
I join in all of the Court’s opinion except [the decision to declare unconstitutional limitations on how
much candidates may personally contribution to their
campaigns].
...
. . . In my view the interest is more precisely the
interest in promoting the reality and appearance of
equal access to the political arena. . . .
One of the points on which all Members of the
Court agree is that money is essential for effective
communication in a political campaign. It would
appear to follow that the candidate with a substantial
personal fortune at his disposal is off to a significant
“headstart.” Of course, the less wealthy candidate can
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potentially overcome the disparity in resources
through contributions from others. But ability to generate contributions may itself depend upon a showing
of a financial base for the campaign or some demonstration of pre-existing support, which in turn is facilitated by expenditures of substantial personal
sums. . . . And even if the advantage can be overcome,
the perception that personal wealth wins elections
may not only discourage potential candidates without
significant personal wealth from entering the political
arena, but also undermine public confidence in the integrity of the electoral process.
The concern that candidacy for public office not
become, or appear to become, the exclusive province
of the wealthy assumes heightened significance when
one considers the impact of [the contribution limits]
which the Court today upholds. . . . While the limitations on contributions are neutral in the sense that all
candidates are foreclosed from accepting large contributions, there can be no question that large contributions generally mean more to the candidate without a
substantial personal fortune to spend on his campaign. Large contributions are the less wealthy candidate’s only hope of countering the wealthy candidate’s
immediate access to substantial sums of money. With
that option removed, the less wealthy candidate is
without the means to match the large initial expenditures of money of which the wealthy candidate is capable. In short, the limitations on contributions put a
premium on a candidate’s personal wealth.
JUSTICE BLACKMUN, concurring in part and dissenting in part. . . .
JUSTICE REHNQUIST, concurring in part and dissenting in part. . . .

B. Voting
Voting rights initially enjoyed broad bipartisan support outside of the South. Democratic majorities in
both houses of Congress passed and Republican presidents enthusiastically signed the Voting Rights Acts of
1970 and 1975. Those measures outlawed literacy tests
throughout the nation, prohibited state residency requirements for presidential elections, provided additional protections for non–English-speaking voters,
and gave eighteen-year-olds the right to cast a ballot in
federal and state elections. The Supreme Court sustained all of these measures, with the exception of the
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